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[ORAL HEARING]

1. In this appeal I accept the united submissions of both sides that the decision of the Cardiff disability appeal tribunal given on 2 October 1997 on the level of the claimant’s continued entitlement to disability living allowance has to be set aside as erroneous in law for failure to deal adequately with the question of the supervision the claimant may need during the day time in order to avoid substantial danger. The material aspects of the evidence which the Secretary of State concedes were not adequately addressed are referred to in the adjudication officer’s written submission dated 30 October 1998 at pages 98 to 99 of the appeal file; and in view of that concession, which I accept, it is not necessary for me to go into that aspect of the case further. The disputed ground on the appeal before me was what course I should now take in view of the way the matter had come before the tribunal in the first place following a relatively recent life award of a higher rate of benefit to the claimant, which on his behalf it was contended should never have been interfered with at all, or if any adjustment was to be made could only have been increased, and not decreased.

2. I held an oral hearing of this appeal at which Andrew Buchanan Smith, solicitor, appeared on behalf of the claimant and Huw James, solicitor, appeared for the Secretary of State. 

3. The claimant is a man now aged just over 50 who is accepted to have been suffering from severe depressive illness involving anxiety symptoms and loss of concentration and motivation. On 6 January 1997 an adjudication officer awarded him both components of disability living allowance: for mobility at the lower rate, and care (by way of day supervision) at the middle rate, from and including 5 November 1996. The award was made on the basis of information provided by him in a claim pack submitted on 12 December 1996 (pages 2 to 44). For the purposes of these proceedings it has throughout been accepted on behalf of the Department as as an award taking effect from 5 November 1996 for the whole of the claimant’s life, though in fact expressed only as an award for an indefinite period "from and including" that date: pages 45-48. 

4. The period of the claimant’s undisputed entitlement under that award was however short lived. On 14 January 1997, a week after it had been made, the local benefit office reported by telephone that he had started full time work and signed off sickness benefit on 5 December 1996, that is just a month after the start of the award period: page 50. That report triggered the reconsideration of his case which is at issue in this appeal. Although the claimant had disclosed on his original claim pack that 

"I have a friend who provides me with therapeutic work, he supports me while I work, this work has been approved by my GP and community nurse" (page 20),

the news that he was now engaged in full time work, and no longer signing on as medically incapable of carrying on normal employment, was taken by the department to make a material difference. On the basis of that and a medical report they obtained on 31 January 1997 (pages 52-69), an adjudication officer carried out a review of the claimant’s award of benefit at the Secretary of State’s request on 12 February 1997. The adjudication officer issued a revised decision based on the findings in the report, that the claimant was not entitled to either component of the allowance from and including 12 February 1997: pages 71-74. That decision was issued on 20 February 1997 and gave rise to the appeal to the tribunal.

5. This is yet another case in which procedural questions arise on the mechanism for review of disability living allowance decisions in sections 30 to 35 Social Security Administration Act 1992. The claimant’s grounds of appeal to the tribunal were both procedural and substantive; and to understand the procedural ones it is necessary to look in a little more detail at what led up to the revised decision of 12 February 1997 purporting to take away from the claimant the "life" award of benefit he had been given little more than a month before. 

6. As noted above, what started the process was a telephone conversation between two officers of the Benefits Agency acting on behalf of the Secretary of State, in which the disability benefits officer was notified that the claimant had started full time work and signed off sickness benefit. Another such officer followed that up with a call to the local office on 16 January 1997, obtaining further details of the work he was doing, which was for 16 hours a week in a take-away restaurant: see page 51. On 21 January 1997 another disability benefit officer acting on behalf of the Secretary of State made a formal application for an adjudication officer to carry out a review of the recent decision of 6 January 1997 awarding the claimant benefit, giving the reason as "Customer working 16 hours per week in ‘RAJ’ takeaway": page 70. 

7. At or about the same time, instructions must have been given for a medical examination of the claimant to be arranged, resulting in the examining doctor’s visit and report dated 31 January 1997 already referred to. Apart from the fact that the report form is the standard one used for all DLA claims and refers at one point to "the adjudication officer" in the third person (page 69) there is nothing to indicate whether the obtaining of this report was instigated by the officers asking for a review of the case on behalf of the Secretary of State, or by the adjudication officer to whom that request was referred. It could have been either: each had the power under section 54 Social Security Administration Act 1992 to refer the claimant for a medical examination and report in connection with "any question arising" in relation to his award of benefit which might properly need to be considered by an adjudication officer under section 20(1)(b) of the Administration Act; and on the view I take of the case which officer actually asked for it here in January 1997 does not matter.

8. Confusingly, the decision revising the claimant’s entitlement on the basis of the report’s findings starts with the words "following the application made on 14.01.97", even though no evidence of any application made on that date has ever been produced. The justifiable request of Mr Buchanan-Smith, who came on the scene on behalf of the claimant at the beginning of March 1997, for a sight of that application elicited only a copy of the examining medical practitioner’s report of 31 January 1997 "on which the adjudication officer’s decision instigated on behalf of the Secretary of State was based", and the assertion that "the Secretary of State is entitled to instigate a review on any grounds under section 30(1) Social Security Administration Act 1992": pages 75-77. 

9. No clearer answer was ever given; and the first issue immediately raised by Mr Buchanan-Smith, and consistently maintained thereafter, was whether the adjudication officer’s limited powers to review the claimant’s existing award of benefit had ever rightly been exercised in this case at all. For this purpose it is common ground that the Secretary of State’s application to an adjudication officer having been made in writing in accordance with section 30(7) of the Administration Act by at any rate 21 January 1997, it was an application within the prescribed time to permit a review "on any ground" under section 30(1), so that subject to any express limitation on the powers of review the Secretary of State was entitled to ask for, and the adjudication officer to carry out, a full reconsideration de novo of whether the award had been rightly made or should continue to have effect for any or all of the period from 5 November 1996.. 

10. The special limitation relied on by Mr Buchanan-Smith, on the footing that the claimant’s award was a life award, is that in section 32(4) of the Administration Act providing that: 

"(4) Where a person has been awarded a component for life, on a review under section 30 above the adjudication officer shall not consider the question of the entitlement to that component or the rate of that component or the period for which it has been awarded unless - 
(a) ...
(b) information is available to the adjudication officer which gives him reasonable grounds for believing that entitlement to the component, or entitlement to it at the rate awarded or for that period, ought not to continue."

11. On this basis the appeal letter on behalf of the claimant dated 14 May 1997 at pages 80 to 81 asserted that the adjudication officer had had no power to review the claimant’s award at all, as the condition in (b) was not met; in the alternative the decision was disputed on its merits, and it was contended on the appeal that the claimant was entitled to both the highest rate of care component and the higher rate of mobility component: that is an increase of each component from the previous life awards.

12. The tribunal which heard the case on 2 October 1997 rejected the procedural argument but also overruled the adjudication officer’s decision to deprive the claimant of benefit altogether. They substituted their own decision awarding him the lowest rate of the care component from 12 February 1997 to 11 February 1999, on the ground that his established needs for encouragement and assistance to get up and dress in the morning and to take his medication amounted to a need for attention for a "significant portion of the day" so as to meet the medical condition under section 72(1)(a)(i) Social Security Contributions and Benefits Act 1992 at any rate for the two years. By that time, the tribunal said, it was hoped there would be an improvement in his condition. 

13. Despite repeated requests by Mr Buchanan-Smith for copies of the chairman’s notes of the proceedings, to which on behalf of the claimant he was fully entitled, it appears they were never supplied to him by the tribunal officials. They only finally came to light when the tribunal file was obtained by the Commissioners’ office for the purposes of this appeal, and I have added them to the appeal file at pages 89A-89I inclusive. It is immediately apparent from those notes that the relevant issues raised by Mr Buchanan-Smith on the appellant’s behalf before the tribunal were given the most careful and comprehensive consideration in the course of the hearing. 

14. In this appeal brought with the leave of the tribunal chairman Mr Buchanan-Smith maintains the contention that the review decision of 12 February 1997 was flawed because the process was wrongly begun; and that the tribunal recorded insufficient findings on this. Alternatively he submits that the tribunal’s stated reasons on the substantive issue of supervision needs were insufficient, which the Secretary of State accepts. There is however no agreement on the next submission, that if the case has to be remitted to a further tribunal for rehearing I should direct the medical report of 31 January 1997 to be excluded from consideration as having been obtained in the course of an improper process, and further or alternatively that the reconsideration is to be limited to a possible upwards review of the existing life award only.

15. That limitation is said to be required by section 33(6) of the Administration Act: the parallel provision to section 32(4) already referred to, prescribing that on any appeal from an adjudication officer’s decision given on review under section 30(1):

"(6) the tribunal shall not consider - 

(a) a person's entitlement to a component which has been awarded for life; or
(b) the rate of a component so awarded; or
(c) the period for which a component has been so awarded, 

unless - 

(i) the appeal expressly raises that question; or
(ii) information is available to the tribunal which gives it reasonable grounds for believing that entitlement of the component, or entitlement to it at the rate awarded or for that period, ought not to continue."
16. On behalf of the Secretary of State Mr James submitted that the original award of benefit had been rightly reviewed under section 30(1) of the Administration Act, and that the information put before the adjudication officer that the claimant had begun working on a regular basis in a take-away restaurant for 16 hours a week was sufficient information to satisfy the test in section 32(4)(b) and thus to lift the ban on the adjudication officer reconsidering the existing award of the two components for life. The tribunal had plainly been satisfied on this issue which they had directly addressed in their decision and it was a reasonable decision with which there was no ground to interfere. Furthermore, whatever had been the exact provenance of the examining medical officer’s report, it was undoubtedly evidence and information before the tribunal from which it might properly be concluded that the original award of benefit had been too generous either in amount or in duration. Thus it was quite proper for both the tribunal of 2 October 1997, and any fresh tribunal to which I remitted the matter, to have regard to such evidence in making their own assessment under section 33 of whether the original award should or should not be revised in the light of the facts disclosed.

17. In my judgment, Mr James’ submissions are to be preferred. It seems to me that the tribunal were justified in holding as they did that the requirements of section 32(4)(b) were met by the information provided to the adjudication officer that the claimant was now working at a regular job for 16 hours a week; and in the inference they plainly drew that this was something different in kind or degree from what was to be understood by the short and unparticularised reference to therapeutic work and support from a friend, which had been the only information given about work in the claim pack to balance the assertions there made that the claimant was unable to shop, go out or even talk to people unaided. 

18. As the tribunal recorded in paras 4 to 7 of their stated reasons at pages 87 to 88:

"4. The tribunal considered that, notwithstanding the therapeutic work on which the appellant has been previously been engaged (document 20) the discovery on or about 14.01.97 of the fact [of his working regularly] were in marked conflict with his needs for continued supervision throughout the day.

5. This indicated:

a. There was a relevant change of circumstances since the decision of 6.01.97. 
b. The decision of 6.01.97 was given in ignorance of a material fact.

6. The discovery furthermore was of information upon which the application for review to the adjudication officer on 21.01.97 (document 70) might be based.

7. The examination by the examining medical practitioner was reasonably requested to cover both mobility and care components in the interests of both the adjudication officer and the appellant."

19. The tribunal appear there to have been accepting that the discovery of the true nature of the work the claimant was doing would have been sufficient to justify a review for ignorance of material fact or change of circumstances under section 30(2), but as noted above it was not necessary for them to go this far. All that needed to be established in order to justify embarking on the review process was "information" within section 32(4)(b) as the tribunal expressly held this was. In my judgment, they were right so to do. As has been explained in a number of Commissioners’ decisions now, the test required to lift the ban on reconsideration of an existing life award under section 32(4)(b) is not a high one: it is not the same as the ultimate determination of whether benefit shall or shall not continue, or whether on balance there has or has not been a change of material circumstances or ignorance of material fact where those provisions are in point. 

20. In case CDLA 13008/96 para 16(20) in a passage cited by the Court of Appeal without any indication of dissent in the same case on appeal (Ashraf v Secretary of State, CA 2 December 1999) the Commissioner said:

" 

I accept ... that the words ‘reasonable grounds for believing’ are merely the key which enables a disability appeal tribunal to proceed further and look at the facts in detail. I further accept ... that the test is a low one. At this stage, the tribunal is not making a decision that entitlement should or should not continue. That comes later. ... At this preliminary stage the test is not a high one ... Parliament meant what it said. All that is required are reasonable grounds for belief."

21. Those observations were made in relation to the provisions about tribunals in section 33(6) but in my judgment are of equal application to the similar wording in section 32(4)(b). That formulation was also adopted and approved by the Commissioner in case CDLA 12826/96 para 23, and the preliminary nature of what is involved in "reasonable grounds for belief" was again emphasised by the Commissioner in case CDLA 5793/97 para 18 in the following terms:

" 

In my view, evidence can only give reasonable grounds for believing that entitlement to a component ought not to continue if it is evidence which is capable – before being balanced against evidence favourable to the claimant – of amounting to grounds for revision of the award. Evidence that gives grounds for suspicion is not evidence enough."

22. I respectfully agree, and I do not understand the Commissioner to be in any way dissenting there from the earlier Commissioner’s observations about the nature of the test. In the present case, information that the claimant had begun working on a regular or full time basis in circumstances which, in the absence of any other explanation, were bound to call in question whether he was currently so disabled as he had claimed to be in his claim pack at the business of coping with everyday life, was plainly in my judgment information capable of amounting to grounds for revision of the award, and so was information lifting the prohibition on that award being reconsidered, although the process of balancing it up against any countervailing factors or evidence remained to be done in the course of the reconsideration itself.

23. For those reasons I reject Mr Buchanan-Smith's primary submission that the whole review process in this case should be treated as wrongly embarked on and the original life award simply reinstated. In my judgment the entire substantive question of whether the award of the two components should or should not continue for any part of the period from 12 February 1997, and if so at what rate or rates, was properly within the scope of the review under section 30(1) and the appeal to the tribunal on 2 October 1997, and will be properly within the scope of the complete rehearing of that appeal which it seems to me I must direct.

24. On the view I take that the review was properly embarked on as regards both components, it is not necessary to consider Mr Buchanan-Smith’s further argument that the examining doctor’s report of 31 January 1997 should have been excluded from consideration by the original tribunal, or should not be taken into account by the new tribunal, for whatever assistance it can give them in conjunction with any other medical or other evidence the parties see fit to place before them. That submission was based on some observations in cases CSDLA 121/97 and CDLA 2375/97 about the status of medical evidence obtained in the course of a purported review by an adjudication officer when the review has been embarked on without the adjudication officer being properly satisfied, on the basis of information within section 32(4)(b), that the circumstances warranted reconsideration of an existing award and thus starting the review process at all. I would desire to reserve for further consideration, in a case where it is actually material, the question of whether such evidence is to be excluded from all subsequent consideration even by a tribunal on appeal under section 33 or a subsequently initiated review adjudication process. As the Commissioner in case CDLA 5793/97 noted at paragraph 21, the concept of evidence being "inadmissible" or "tainted with illegality" is a foreign one to this jurisdiction. The function of the tribunal is to ascertain the claimant’s true entitlement, rather than referee some formalistic game between claimants and the department: and it seems to me that the questions that arise under sections 32(4) and 33(6) may be better approached in terms of the limitations Parliament has chosen to impose on the scope of the questions the adjudication officers and tribunals respectively are empowered to determine, rather than by importing what are bound to be artificial restrictions on the "admissibility" of evidence that is actually in existence, and may be highly relevant in reaching the correct answer on any redetermination that takes place.

25. In remitting the case to a fresh tribunal for rehearing of the claimant’s appeal I accordingly direct the tribunal that the entire merits of the decision to review and revoke the previous life award of both components are for reconsideration by them, taking into account the existing and any other medical or other evidence placed before them: the relative weight of such evidence is of course a matter for them to assess. 

26. I further direct them that their reconsideration should include whether any and if so what rate of either component is appropriate to the claimant, for all or any part of the period from 12 February 1997 onwards. Their consideration is not to be limited to the possibility of an increased rate or rates from that originally awarded only; as not only do the circumstances justify a review to reconsider whether the existing award of either or both components should continue, but also the claimant’s appeal on the substantive part of the case expressly put in issue the rates of both components awarded, so that any bar to a full reconsideration under section 33(6) is in my judgment completely removed.

27. The appeal is allowed to the extent I have indicated and the case remitted for rehearing accordingly.

Signed

P L Howell
Commissioner 
13 December 2000 

