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1. The claimant's appeal is allowed. The decision of the Liverpool disability appeal tribunal dated 12 October 1993 is erroneous in point of law, for the reasons given below, and I set it aside. The appeal is referred to a differently constituted disability appeal tribunal for determination in accordance with the directions given in paragraph 22 below (Social Security Administration Act 1992, sections 23(7)(b) and 34(4)). 

2. The appeal tribunal's decision under appeal to the Commissioner, with the leave of the chairman, was that the claimant was not entitled to either component of disability living allowance (DLA). Three of the grounds of appeal put forward on the claimant's behalf were supported by the adjudication officer now concerned with the appeal in paragraphs 19 to 24 of the submission dated 30 August 1994. I conclude that that support is well-founded and adopt the more detailed reasoning set in those paragraphs. In brief, the appeal tribunal did not give sufficient reasons for rejecting certain specific contentions made on the claimant's behalf in relation to the mobility component and did not properly and fully apply the law on the care component. The members of the appeal tribunal of 12 October 1993 should be supplied with a copy of the submission dated 30 August 1994 along with this decision. 

3. Those reasons require the setting aside of the appeal tribunal's decision as erroneous in point of law. The point which has taken a great deal longer to decide, including an oral hearing (requested by the claimant's representative) on 8 December 1994 and subsequent written submissions which were not completed until July 1995, is that arising from the fourth ground of appeal, which was not supported by the adjudication officer. That ground was that there was a breach of the principles of natural justice in the presence as a member of the appeal tribunal of a doctor, who I shall call Dr K, who also held an appointment from the Secretary of State as an adjudicating medical practitioner (AMP). It was the general importance of that point which led to the request for an oral hearing being granted. 

4. At the oral hearing the claimant was represented by Mr D M Taylor of          Community Law Centre. The adjudication officer was represented by Mrs J Majumdar of the Office of the Solicitor to the Department of Social Security. I am grateful to both representatives for their succinct and focused submissions. 

5. It was a matter of agreement between Mr Taylor and Mrs Majumdar that the test to be applied was to be derived from the decision of the House of Lords in R v Gouqh [1993] AC 646. The House of Lords was concerned to decide which of two competing tests was correct where bias was alleged - whether a reasonable and fair-minded person observing the proceedings would have had a reasonable suspicion that a fair trial was not possible or whether there was a real likelihood of bias. Lord Goff summed up his conclusions as follows (at [1993] AC 670): 

"Furthermore, I think it unnecessary, in formulating the appropriate test, to require that the court should look at the matter through the eyes of a reasonable man, because the court in cases such as these personifies the reasonable man; and in any event the court has first to ascertain the relevant circumstances from the available evidence, knowledge of which would not necessarily be available to an observer in court at the relevant time. Finally, for the avoidance of doubt, I prefer to state the test in terms of real danger rather than real likelihood, to ensure that the court is thinking in terms of possibility rather than probability of bias. Accordingly, having ascertained the relevant circumstances, the court should ask itself whether, having regard to those circumstances, there was a real danger of bias on the part of the relevant member of the tribunal in question, in the sense that he might unfairly regard (or have unfairly regarded) with favour, or disfavour, the case of a party to the issue under consideration by him ..." 

6. As might have been expected, Mr Taylor and Mrs Majumdar took different views on whether there was a real danger of bias. Mr Taylor's case was essentially that, although there was no suggestion that Dr K was consciously biased in any way there was a real danger that, since as an AMP he made first tier decisions on medical questions for industrial injuries disablement benefit and severe disablement allowance, he might unfairly regard with favour the argument that the first tier of adjudication on DLA had reached the correct result. Mrs Majumdar's view was that since the roles and appointments were clearly separate and distinct there was no real danger of such bias. I shall deal with the details of the submissions later. However, the first step in applying the Gouqh test is to establish what the relevant circumstances are. It is the need for evidence about the terms of appointment and the role of AMPs which has delayed the giving of a decision in this case. 

7. The formal situation, in terms of legislation, is relatively clear. Section 42 of the Social Security Administration Act 1992 provides for the President of the Independent Tribunal Service to appoint such persons as he thinks fit to panels of persons to act as members of disability appeal tribunals. Under section 42(3) one of those panels is to be composed of medical practitioners, ie registered medical practitioners or overseas equivalents (section 191). Dr K is a registered medical practitioner and Mr Taylor expressly disclaimed any challenge to his appointment to the panel of disability appeal tribunal members by the President. Regulation 26G(1) of the Social Security (Adjudication) Regulations 1986 (regulation 31(1) of the 1995 Regulations) provides as follows: 

"(1) A person shall not act as a member of a disability appeal tribunal in any case if he-- 

(a) is or may be directly affected by that case; or 

(b) has taken any part in such case as an assessor, a medical practitioner who has regularly attended the claimant or to whom any question has been referred for report or advice, or as a witness." 

It is convenient to mention here regulation 33(1) of the 1986 Adjudication Regulations (regulation 40(1) of the 1995 Regulations), which provides: 

"(1) A person shall not act as an adjudicating medical authority or as a member thereof or as a member of a medical appeal tribunal in any case if he-- 

(a) is or may be directly affected by that case; or

(b) has taken any part in such case as an assessor or as a medical practitioner who has regularly attended the claimant or to whom any question has been referred for report or as an employer or as a witness; 

(c) in the case only of a medical appeal tribunal, has acted as an adjudicating medical authority, or a member thereof, to whom the case was referred." 

8. In this paragraph I set out the main legislative provisions governing the appointment and jurisdiction of AMPs (ignoring complications like the special provisions for prescribed industrial diseases). Regulation 28(1) of the 1986 Adjudication Regulations (regulation 35(1) of the 1995 Regulations) provides: 

"(1) Adjudicating medical practitioners shall be appointed by the Secretary of State to act for such area or areas as may be specified in the instrument of appointment." 

Under regulation 27 (regulation 34) an "adjudicating medical authority" includes an adjudicating medical practitioner and a "medical board", ie "two or more adjudicating medical practitioners nominated by the Secretary of State to act jointly in the consideration of a case". Section 45(1) and (2) of the Social Security Administration Act 1992 provides: 

"(1) In relation to industrial injuries benefit and severe disablement allowance, the "disablement questions" are the questions-- 

(a) in relation to industrial injuries benefit, whether the relevant accident has resulted in a loss of faculty; 

(b) in relation to both benefits, at what degree the extent of disablement resulting from a loss of faculty is to be assessed, and what period is to be taken into account by the assessment; 

but questions relating to the aggregation of percentages of disablement resulting from different accidents are not disablement questions (and accordingly fall to be determined by an adjudication officer). 

(2) Subject to and in accordance with regulations, the disablement questions shall be referred to and determined-- 

(a) by an adjudicating medical practitioner; or

(b) by two or more adjudicating medical practitioners; or

(c) by a medical appeal tribunal; or 

(d) in such cases relating to severe disablement allowance as may be prescribed, by an adjudication officer." 

As suggested by the closing words of subsection (1), all the other questions relating to industrial injuries benefit and severe disablement allowance, and in particular determinations as to whether a claimant is or is not entitled to the benefit claimed, fall to be decided by an adjudication officer under section 20. Regulation 30 of the 1986 Adjudication Regulations (regulation 37 of the 1995 Regulations) provides: 

"(1) An adjudicating medical authority shall in each case record his or their decision in writing in such form as may from time to time be approved by the Secretary of State and shall include in such record (which shall be signed by all members of the authority)-- 

(a) a statement of his or their findings on all questions of fact material to such decision; and 

(b) in a case in which the decision of a medical board or special medical board consisting of three members was not unanimous, a statement that one of the members dissented and of the reasons given by him for dissenting. 

(2) As soon as may be practicable, the claimant shall be sent written notice of the decision of the adjudicating medical authority, and such notice shall be in such form as shall from time to time be approved by the Secretary of State and shall contain a summary of the findings of the authority, including, where the decision was not unanimous, a statement that one of the members dissented and of the reasons given by him for dissenting. 

(3) A person to whom written notice of the decision of an adjudicating medical authority is sent in accordance with paragraph (2) shall be informed in writing of the conditions governing an appeal to a medical appeal tribunal."

Section 46 of the Social Security Administration Act 1992 provides: 

"(1) This section has effect where the case of a claimant for disablement benefit [an industrial injuries benefit] or severe disablement allowance has been referred by the adjudication officer to an adjudicating medical practitioner for determination of the disablement questions. 

(2) Subject to subsection (3) below, if a claimant is dissatisfied with the decision of the adjudicating medical practitioner he may appeal in the prescribed manner and within the prescribed time, and the case shall be referred to a medical appeal tribunal. 

(3) If--

(a) the Secretary of State notifies the adjudication officer within the prescribed time that he is of the opinion that any decision of the adjudicating medical practitioner ought to be considered by a medical appeal tribunal; or 

(b) the adjudication officer is of the opinion that any such decision ought to be so considered, 

the adjudication officer shall refer the case to a medical appeal tribunal for their consideration, and the tribunal may confirm, reverse or vary the decision in whole or in part as on an appeal."

  

9. Adjudication officers are appointed under section 38 of the Social Security Administration Act 1992, which provides: 

"(1) Adjudication officers shall be appointed by the Secretary of State, subject to the consent of the Treasury as to number, and may include-- 

(a) officers of the Department of Employment appointed with the concurrence of the Secretary of State in charge of that Department; or 

(b) officers of the Northern Ireland Department appointed with the concurrence of that Department. 

(2) An adjudication officer may be appointed to perform all the functions of adjudication officers under any enactment or such functions of such officers as may be specified in his instrument of appointment." 

By virtue of section 20, adjudication officers determine claims for most social security benefits and questions arising in connection with claims for or awards of such benefits, except for questions which fall under the legislation to be determined by someone else. Regulation 22 of the 1986 Adjudication Regulations (regulation 18 of the 1995 Regulations) requires the decision of an adjudication officer and the reasons for it (except as provided in income support cases by regulation 63) to be notified in writing to the claimant. Under section 22(1) of the Social Security Administration Act 1992 there is a right of appeal to a social security appeal tribunal from a decision of an adjudication officer in cases other than attendance allowance, disability living Allowance and disability working allowance. The right of appeal is restricted to the claimant and to the employee and employer concerned in statutory sick pay and statutory maternity pay cases. The procedure in attendance allowance, disability living allowance and disability working allowance cases is more complicated. The first stage has to be an application for review on any ground of the initial adjudication officer's decision by a different adjudication officer (section 30). There is nothing in the legislation to prevent such an application being made by the Secretary of State, but the right of appeal to a disability appeal tribunal or social security appeal tribunal against the adjudication officer's decision on review is restricted to the claimant or someone acting for a terminally ill claimant (section 33(1) and regulation 26D of the 1986 Adjudication Regulations (regulation 28 of the 1995 Regulations)) 

10. It is agreed in the present case that Dr K's appointment as an AMP was to the panel of part-time fee-paid AMPs for the area of Liverpool. A copy of the standard letter of appointment for fee-paid AMPs has been produced. It is as follows: 

"I am writing to let you know that the Secretary of State for Social Security has appointed you an adjudicating medical practitioner under Section '49 of the Social Security Act (Administration) Act 1992. As an adjudicating medical practitioner, you will examine claimants, for the determination of medical questions under Parts III and V and Schedule 6 of the Social Security Contributions and Benefits Act 1992 (assessment of disablement in claims for Severe Disablement Allowance and Industrial Injuries Benefits). 

The Social Security (Adjudication) Regulations 1986 prescribe certain situations where you may not act as an adjudicating medical practitioner. These are set out in the enclosed Industrial Injuries Handbook for Adjudicating Medical Authorities. 

Your initial appointment as an adjudicating medical practitioner will be for a period of [INSERT PERIOD] from the date of this letter. At the end of this period the Secretary of State may appoint you for a further period. The Secretary of State may however terminate your appointment at any time, if in his/her opinion, you are no longer able to perform the duties of your office. 

I enclose a contract for your services as an adjudicating medical practitioner." 

A copy of the standard Benefits Agency Medical Services contract for services for fee-paid doctors has also been produced. The standard form can be used for doctors engaged merely to carry out examinations as examining medical practitioners and for those appointed as AMPs. I shall not set out all of that standard form, but merely mention the more important provisions. The contract specifies the number of hours or half-days per week for which the doctor guarantees to make his or her services available and the hourly fee to be paid. The doctor is to be responsible for discharge of any income tax, VAT liability or national insurance contributions, although for AMPs it is noted that under current arrangements with the Inland Revenue and the Contributions Agency tax and national insurance may be deducted at source if the doctor is otherwise a Schedule E taxpayer. Clause 6 on standards and training provides: 

"BA Medical Services has certain set guidelines and procedures together with service level agreements with its customers. 

Prior to taking up your duties, and additionally during the period covered by this contract, you will be expected to undertake training to acquaint you with these procedures and guidelines. This contract will be conditional on the successful completion of any training. 

Employees of BA Medical Services will be responsible for monitoring the standard of service you provide. Your services will not be used if the service is unsatisfactory." 

Other clauses deal with confidentiality, equal opportunities and medical indemnity insurance. Clause 10 provides that the contract may be terminated immediately at any time by either party without any period of notice being required or reasons given and in the case of an AMP shall cease to apply where the appointment as an AMP is terminated. 

11. The terms of the current instrument of appointment of adjudication officers are made public in Appendix 1 to Part 01 of the Adjudication Officers Guide. The instrument operative from 20 December 1994 is as follows: 

"Under the powers conferred upon the Secretary of State for Social Security by Section 38 of the Social Security Administration Act 1992, and of all other powers enabling him in that behalf, I hereby 

1. APPOINT the following persons to be adjudication officers 

a. any person for the time being and from time to time holding the office of Chief Adjudication Officer; 

b. officers of the Department of Social Security described in the Schedule to this Instrument; 

c. officers of the Department of Employment described in paragraphs (a), (b) and (e) to (h) of the Schedule to this Instrument, with the concurrence of the Secretary of State for that Department; and 

d. officers of the Northern Ireland Department described in the Schedule to this Instrument with the concurrence of that Department. 

2. DIRECT that such persons are appointed to perform all the functions of adjudication officers. 

3. TERMINATE without prejudice to any appointment made by paragraph 1 of this Instrument, all previous appointments of adjudication officers. 

THE SECRETARY OF STATE FOR SOCIAL SECURITY" 

The Schedule to the Instrument identifies "any officer for the time being and from time to time who is employed" on the determination of claims and questions to which section 20(1) of the Social Security Administration Act 1992 applies (paragraph (a)), on the determination of questions arising under certain other provisions (paragraphs (b) to (d)), on the preparation or presentation of appeals before a social security appeal tribunal, a disability appeal tribunal or a Social Security Commissioner (paragraph (e)), on the training of adjudication officers (paragraph (f)), on the monitoring of adjudication standards (paragraph (g)), and on providing guidance to persons covered by the preceding paragraphs (paragraph (h)). Earlier instruments made appointments in substantially similar terms. That in force immediately before 20 December 1994 (signed on 28 February 1992) defined the persons appointed rather more specifically in terms of civil service rank and also authorised some other officers of the Department of Social Security and the Department of Social Security to appoint adjudication officers. 

12. At the oral hearing, before the documents relating to appointments were available, Mr Taylor submitted that AMPs were in substance adjudication officers with medical expertise, with the same degree of independence from the Department of Social Security as adjudication officers. He submitted that, since it was inconceivable that an adjudication officer could sit as a member of a disability appeal tribunal or a social security appeal, even in a case with which he had no personal connection and which was to do with a benefit which he did not deal with, without there being a danger of bias, the same must apply to an AMP. In his submission dated 27 June 1995, made after considering the documents referred to above and the form used by the Secretary of State to give notice of a decision of an adjudicating medical authority, Mr Taylor maintained that view. His conclusion was that the AMP's role is part of the Department of Social Security's own adjudication process and differs from that of the adjudication officer in that the AMP has the necessary medical expertise to make decisions which the adjudication officer does not have. 

13. I cannot accept that part of Mr Taylor's submissions. In my view there are significant differences between AMPs and adjudication officers in the nature of their appointments and in the nature of the decisions which they make. It is plain from the terms of the instrument of appointment of adjudication officers that such officers are appointed from those who are already, and will remain, officers of the Department of Social Security. In other words, they are civil servants who, as adjudication officers, should act as independent authorities when determining claims and questions within their jurisdiction. It seems to me that it is the fact that adjudication officers are drawn from officers of the Department of Social Security which would be the most powerful factor in causing a danger of bias if they were to sit on appeal tribunals, rather than their role in the adjudication process. By contrast, Dr K and many (if not all) fee-paid AMPs are not civil servants and are not already officers of the Department of Social Security, although they are appointed by the Secretary of State. They appear to be mainly general practitioners or retired general practitioners. They are engaged to carry out specific duties related to their medical expertise. They receive training from the Department of Social Security and the Handbook for Adjudicating Medical Practitioners is produced by the Department, but that link with the Department is much looser than that of adjudication officers. 

14. Although it is undeniable that AMPs do adjudicate on disablement questions and as such are part of the adjudication process, the nature of that adjudication is not the same as that carried out by adjudication officers. AMPs cannot determine whether a claimant is or is not entitled to benefit. As the provisions set out in paragraph 8 show, the questions to be determined by AMPs are strictly limited. The separate provisions for an adjudicating medical authority to record its own findings and for the Secretary of State to send the claimant a summary of those findings marks a difference from the position of adjudication officers. In particular, the provision for the Secretary of State or the adjudication officer to secure that an adjudicating medical authority's decision is considered by a medical appeal tribunal seems to me very significant. The practical effect is as if the Secretary of State and the adjudication officer had a right of appeal against the authority's decision. That is very different from the position in relation to an adjudication officer's decision, where only the claimant has a right of appeal to an appeal tribunal. The fact that an AMP's decision may not be accepted by the Department adds a significant distance between the AMP and the Department. 

15. Thus, the relevant circumstances are not that AMPs are simply adjudication officers with medical expertise. I must go on to consider the particular circumstances of AMPs as described in the previous two paragraphs and whether they give rise to a real danger of bias if an AMP sits on a disability appeal tribunal. The Gouqh test requires me to take that approach, rather than to ask how matters might appear to an ordinary person without knowledge of those relevant circumstances. 

16. On that issue Mr Taylor put the claimant's case in the following way, which I think is the strongest way that it could be put. He submitted that Dr K as an AMP was involved in the initial adjudication on claims, before claims had reached a level of appeal at which the members of the adjudicating authority were appointed by some independent person, such as the President of the Independent Tribunal Service or the Lord Chancellor. Therefore, when he was sitting as a member of a disability appeal tribunal, considering a challenge by a claimant to the result reached in the initial and review determination of the claim by adjudication officers, there was a risk that he might tend unfairly to assume that the initial adjudication process had been correct. There was a possibility that he would unfairly regard with favour the case made in support of the adjudication officer's decision, or regard the claimant's case with disfavour. Mr Taylor submitted that there was a particular danger in the circumstances of the present case, in that the claimant was challenging the findings recorded by the examining medical practitioner, on whose report the adjudication officer had relied. It was being said that the claimant had been pressurised into walking further than he could manage without severe discomfort and that the examining medical practitioner's record of the distance walked was incorrect. Mr Taylor said that there was a possibility that a person who was an AMP would unfairly regard with disfavour such challenges to the findings of another doctor engaged by the Department of Social Security. He contended that the degree of possibility was such that the disability appeal tribunal's decision should not be allowed to stand. He submitted that the identification in regulation 26G of the 1986 Adjudication Regulations of some circumstances in which a person could not act as a member of a disability appeal tribunal did not exclude the operation of the principles of natural justice about bias operating outside those circumstances and that regulation 33 was irrelevant as applying to the special circumstances of medical appeal tribunals. 

17. At the oral hearing Mrs Majumdar's reply was that in his capacity as a member of the disability appeal tribunal Dr K was acting entirely independently and in a different capacity to that of an AMP, so that, in the absence of some evidence of some prior involvement in the case or with the claimant or his family, there could be no real danger of bias. That reply was made in the absence of evidence of the precise nature of the appointment and functions of AMPs. However, the further written submissions made by the adjudication officer have not really advanced beyond a similar assertion of independence and of the absence of any danger of bias. That approach is not good enough. A person or body is not independent or free of bias merely because that is asserted, and repeating the assertion does not make it any more so. An analysis of the actual circumstances is necessary. The submissions on behalf of the adjudication officer have not met the serious case put forward on behalf of the claimant. 

18. Nevertheless, I again cannot accept Mr Taylor's submissions. In view of the particular and limited connection of AMPs with the Department of Social Security, I consider that the strongest case that can be made for the claimant is that based on an AMP's role in the adjudication task and summarised in paragraph 16 above. But I do not think that the argument that, because an AMP adjudicates on questions arising in the initial consideration of a claim for disablement benefit or severe disablement allowance, he or she may tend to think that the initial adjudication of DLA claims has been correct can be sustained. There is no reason to think that someone's personal experience of adjudication at a particular level in relation to specific questions will lead that person to assume that adjudication carried out by someone else at an equivalent level in relation to different questions has reached the correct result or to pre-judge issues in that way. It seems to me entirely a matter of speculation whether or not such personal experience would lead a person to make any assumptions at all about the correctness of adjudication at the initial level or which way any assumptions might go. It is certainly a long way from the degree of possibility of unfair favour to one party or the other before a disability appeal tribunal that could lead to a conclusion that there was a real danger of bias. 

19. I have considered Mr Taylor's point about the challenges made to the report of the examining medical practitioner in this particular case. That point has some force. But in my view there is little more reason to think that a person with an appointment as an AMP would unfairly regard such challenges with disfavour than there is to think that of any other doctor. Since one member of a disability appeal tribunal must be a registered medical practitioner, the presence of a doctor cannot in itself mean that the appeal tribunal's decision cannot stand. I do not think that the fact that the doctor on the disability appeal tribunal also holds an appointment as an AMP would add significantly to the danger of bias (which in any case is very slight in view of how common it is for doctors to disagree with each other). 

20. Although this point was not made by Mr Taylor, I have considered whether there was a danger of bias in that Dr K's continued appointment as an AMP was dependent on the Department of Social Security, which could be regarded as in practice a party to the proceedings before the disability appeal tribunal. I am satisfied that in the relevant circumstances there was no possibility that that might cause someone in Dr K's position unfairly to regard the adjudication officer's case with favour. 

21. The natural justice argument raised on behalf of the claimant is therefore rejected. I have not needed to consider the effect of regulation 33(1)(c) of the 1986 Adjudication Regulations. 

22. However, the decision of the appeal tribunal dated 12 October 1993 must be set aside as erroneous in point of law, for the reasons given in paragraph 2 above. The appeal is referred to a differently constituted disability appeal tribunal for determination in accordance with the following directions. The new appeal tribunal must reconsider the claimant's entitlement to care component and mobility component of DLA from 28 September 1992 down to the date of its decision and beyond, except in so far as the running of the claim made on 28 September 1992 has been terminated by an award of DLA on a subsequent claim. There must be a complete rehearing of the appeal and the new appeal tribunal will not be bound by any findings made or conclusions expressed by the appeal tribunal of 12 October 1993. The parties are free to submit fresh evidence in addition to that before the appeal tribunal of 12 October 1993 and to make fresh submissions. I do not need to give any directions on the legal tests to be applied, but I suggest that in coming to its decision and in recording its findings and reasons for decision the new appeal tribunal should bear in mind the points made in paragraphs 19 to 24 of the adjudication officer's submission dated 30 August 1994. I must stress that the fact that the claimant has been successful in this appeal to the Commissioner carries no implications one way or the other as to what the final decision should be on his claim. 

  

  

 

(Signed) J Mesher

Commissioner
(Date) 5 September 1995

