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1. This appeal comes before me as an appeal on point of law from a decision of the Liverpool disability appeal tribunal given on 2 August 1993. That decision rejected the appeal by the claimant against a decision by an adjudication officer notified on 9 March 1993 reviewing her entitlement to disability living allowance in consequence of a claim originally made by her on 25 March 1992. By virtue of the review decision, the claimant was and still is entitled to the lower rate of mobility component and the lowest rate of care component of disability living allowance from 6 April 1992 for life. 

2. The claimant is a lady now aged 39 who is blind and needs guidance and supervision in finding her way about outside, and is unable to manage the business of cooking a main meal for herself without having help with such things as hot pans and someone to keep an eye on her in case something burns accidentally. She and her husband have made strenuous efforts to have her entitlement to disability living allowance increased in view of the degree of attention and supervision they contend she needs because of her blindness. 

3. Of course not everyone who has the misfortune to lose their sight qualifies indefinitely for the middle or higher rates of the care component, and in each case a decision has to be made on the particular facts whether the person is so severely disabled as to satisfy the stringent statutory tests under section 72(1)(b) or (c) of the Contributions and Benefits Act. This was the main question which it fell to the adjudication officer and the tribunal to determine, and as I have said they decided it against the claimant. 

4. There is a thick file of papers in the case as a result of the claimant having made no less than five applications in succession for disability living allowance in the hope of getting her entitlement increased, and having amplified the information given in the various claim packs in further correspondence. However for the present purpose it is sufficient to say that the claimant and her husband have consistently sought to have what they regard as an adverse decision revised or redetermined in her favour, by whatever means this can be done. The niceties of the legal process by which this was to be achieved were naturally not of great concern to them: they simply wanted the decision improved upon. 

5. The correspondence culminated in a succession of letters after the tribunal's decision of 2 August 1993 in which the claimant and her husband asked for that decision to be reviewed or set aside: see for example the letters of 21 August and 27 September 1993 at pages T237 and T242 of the case papers.

6. As is quite apparent from those letters, the claimant was dissatisfied with the consideration that had been given to her case by the appeal tribunal and contended that on the evidence they ought to have been satisfied that the statutory criteria were met. Although the second letter asked for the decision to be "set aside" there was no question of any procedural defect having occurred to justify the tribunal setting aside its own decision under regulation 11 Social Security (Adjudication) Regulations 1986 S.I. No. 2218, and quite obviously the only way in which the claimant could possibly have got the decision set aside was by way of an appeal on point of law to the Commissioners under section 34 Social Security Administration Act 1992.

7. If this simple fact had been explained by the tribunal authorities to the claimant and her husband and appreciated by them in August and September 1993, or their letters put before the tribunal chairman as an application for leave to appeal under regulation 26H of the Adjudication Regulations, the whole of the procedural muddle which then followed would have been avoided. As it is, some eighteen months have gone by and a lot of money has been wasted in further hearings and submissions without the claimant's case having been brought to finality one way or the other. Unfortunately, I have no power to determine it finally myself in view of what has happened, and it must go back to be reheard properly by yet another tribunal. 

8. On 26 September 1993, the tribunal authorities instead of taking a common sense view about what the claimant really wanted when she asked for the tribunal decision to be set aside, treated her letter as an application for the tribunal to set aside its own decision under the very limited procedural grounds in regulation 11 referred to above, notwithstanding that there was no conceivable chance of the points actually complained of by the claimant falling within the powers to set aside a decision under that regulation. That application in due course came before a second disability appeal tribunal on 15 November 1993, at which the claimant was not present. That tribunal, sitting in Birkenhead, looked at the decision of the earlier tribunal in Liverpool and thought it unsatisfactory, in particular because they considered the findings of fact inadequate. This might or might not have been a good ground for an appeal on point of law to the Commissioners, but it had nothing whatever to do with the question of whether the case fell within the scope of regulation 11, under which a decision of a tribunal may be set aside by itself or an equivalent tribunal only if a party or an important document was absent from the hearing or there was some similar procedural defect. Nevertheless, the Birkenhead tribunal went ahead and made an order on 15 November 1993 setting aside the decision of the Liverpool tribunal given on 2 August 1993. They should not have done so, but they did.

9. The consequence of that was that the claimant's appeal against the adjudication officer's decision had not, after all, been disposed of by the decision of August 1993, because that decision had been set aside and ceased to exist. Therefore, the claimant still had a subsisting appeal before the tribunal against the review decision of the adjudication officer. However that appeal was not dealt with by the Birkenhead tribunal on 15 November 1993; who did not have the claimant before them. Instead a further three months elapsed before the case again came before a disability appeal tribunal sitting in Liverpool on 10 February 1994. On this occasion the claimant was present and represented, and the purpose of the hearing was of course to deal with the substance of the appeal. 

10. However at the start of the proceedings the chairman of this (third) tribunal explained that the tribunal had considered the papers and had concluded that the decision of the second (Birkenhead) tribunal to set aside the original decision had been wrong. They held that the grounds on which the second tribunal had purported to set aside the decision of the first did not fall within regulation 11 referred to above, and said that they themselves had no jurisdiction to hear the appeal because the setting aside had been "invalid".The consequence in their view was that the decision of the first tribunal was therefore still standing, and what the claimant needed to do was to appeal against it, which they gave her leave to do. It is that appeal which now comes before me, with further lengthy submissions and citations of authority which are set out in pages T253 to T333 of the case papers, all of which I have considered, although it is not necessary to refer to them in further detail here.

11. In my judgment the third tribunal sitting in Liverpool on 10 February 1994 were correct in the first part of their reasoning, but wrong in the second. As will be apparent from what I have said above, I consider they were quite right in holding that the grounds on which the second (Birkenhead) tribunal had set aside the original decision of 2 August 1993 did not fall within regulation 11(1) of the Adjudication Regulations. Therefore that second tribunal acted wrongly in setting aside the decision of the first tribunal. However it does not follow that the setting aside was itself ineffective. The second tribunal had done the wrong thing in setting aside the decision of the first, but they had nevertheless done it. As was held by the Tribunal of Commissioners in case CI 079/90 paragraph 32, (page T329 of the case papers), the second tribunal acted within their jurisdiction in the sense that they had the power to entertain and deal with an application to set aside the original decision, and their determination setting aside that decision was thus an effective one, even though in giving it they wrongly interpreted the way in which they should have been applying regulation 11. Thus the actions of the second tribunal could not simply be disregarded by a later tribunal as a nullity: see the passage from Lord Bridges judgment in Re McC [1985] AC 528, 536, referred to in the Tribunal of Commissioners' decision at paragraph 30. 

12. Accordingly, the third disability appeal tribunal was wrong in holding that they had no jurisdiction to hear the substantive appeal against the adjudication officer's review decision; they should have gone ahead and dealt with that appeal on 10 February 1994, and their grant of leave to appeal to the Commissioners on a point of law against the original decision on 2 August 1993 was wrong because that decision was no longer of any effect, having been set aside (even though it should not have been) by the second disability appeal tribunal on 15 November 1993.

13. In the circumstances, there is no effective appeal on point of law before me. The claimant's entitlement to disability living allowance is still effectively determined by the decision of the adjudication officer on review notified on 9 March 1993: and there is still an outstanding appeal against that decision before the disability appeal tribunal, which the tribunal has not yet effectively disposed of. The only course that I can take is therefore to remit the case again to the disability appeal tribunal, for the claimants appeal against the decision of the adjudication officer to be reheard and redetermined on the basis of the existing evidence and any further evidence and submissions which the claimant or her representative wish to place before it. 

14. In view of the length of time that has elapsed and the difficulties and misunderstandings that have arisen, I hope that the tribunal authorities will make every effort to arrange for an effective rehearing as quickly as possible; and the new tribunal should of course endeavour to make sure that every aspect of the claim is dealt with fully, so that whatever the result is, this can be the last hearing.

15. The case is remitted accordingly.
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