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1. My decision is that the decision of the disability appeal tribunal (DAT) given on 10 April 1996 is erroneous in point of law and accordingly I set it aside. I direct that the appeal be reheard by a differently constituted DAT, who will have regard to the matters mentioned below. 

2. This is an appeal on behalf of the claimant against the decision of the DAT of 10 April 1996, leave having been granted by a Commissioner. I held an oral hearing of the appeal. The claimant did not attend but was represented by Mr P Madge, a Specialist Support Officer of the National Association of Citizens Advice Bureau. The adjudication officer was represented by Miss A Fisher from the Solicitor's Office of the Department of Social Security. 

3. The claimant, now aged 61, was born profoundly deaf and is unable to speak. On 12 June 1995 he claimed disability living allowance. The claim was rejected. The claimant applied for a review. There was a review. A decision was not revised. The claimant appealed to the DAT.

4. The claimant, his social worker and his interpreter attended the hearing of the appeal before the DAT on 10 April 1996. In the event the DAT dismissed the appeal. The findings of fact read so far as relevant:- 

"3. [The claimant] was profoundly deaf, as was his wife. He could communicate by using sign language, but could not lip read. He could read basic English and write ...

4. [The claimant] had worked 40 years as a carpenter and was able to work from plans and communicate with fellow workmates by either writing a note or writing on the wall. 

5. For his social life and pastimes [the claimant] watched television. He worked in his garden and visited the deaf club at .. He drove his car and would attend church every 4 weeks."

The reasons for decision read:-

"The question that the tribunal had to answer was whether in the light of [the claimant's] serious disability, that being his profound deafness, he required throughout the day frequent attention from another person in connection with the bodily function of speech. He could not lip read but was experienced in sign language and could read basic English and communicate by writing. Whilst it was evident that there were occasions when he would benefit from the assistance of an interpreter it was also evident that these occasions were not frequent throughout the day or at night. [The claimant] had adapted supremely well to his disability and had worked for 40 years as a carpenter, during the course of which he had adapted to the communication problem and while the method of writing did not essentially act as speedily as direct speech between persons, he had been able to communicate sufficiently to perform his job, albeit there were occasions when perhaps an interpreter would have assisted, but as the tribunal had found, these, both in the workplace and at home were not arising with the frequency required to satisfy the claim as to the care component of disability living allowance, either in respect of the daytime or night. The evidence did not support that there was a need for the assistance for an interpreter for a significant portion of the day, or that [the claimant] could not prepare a main meal for himself to satisfy the lower rate of care component. The appeal could not succeed in the circumstances and the tribunal had considered Commissioner's decision CDLA/40/94 and Mallinson v. Secretary of State for Social Security."

5. Mr Madge contended that the DAT's decision was inadequate and failed to comply with the requirements of regulation 29(6A) of the Social Security (Adjudication Regulations 1995 as amended by SI 1996, No. 2450 in that they recorded insufficient findings of fact in support of their decision. I agree for the reasons set out below. The decision was erroneous in law in consequence and I have no alternative but to set it aside. 

6. Mr Madge submitted that with regard to the care component of disability living allowance, the main issue was whether the claimant's daytime attention needs in connection with his bodily functions satisfied the conditions of either section 72(1)(a)(i) or (b)(i) of the Act. It was not in dispute that the claimant was severely disabled and that his bodily function of hearing was impaired. The crucial question was what constituted "attention". He argued that attention which enabled a deaf person to understand what he would understand for himself if he could hear was attention in connection with the bodily function of hearing.

7. It is well established that "requires" for the purposes of section 72(1) of the Act means "reasonably requires" and not "medical requires". In the House of Lords judgment in Mallinson given on 21 April 1994 Lord Justice Woolf considered section 35(1)(a)(i) of the Social Security Act 1975 [now section 72(1)(b)(i) of the Act] and held that:-

".. this .. involves doing no more than looking .. at the claimant's account of what he can and cannot do together with the relevant medical report and asking 4 simple questions: (1) Has the claimant a serious disability? 2) If so, what bodily functions does it impair? (3) Does he reasonably require attention in connection with those functions? (4) Is that attention frequent?"

Lord Justice Woolf made it clear that different incidents of attention could be aggregated when considering if the attention was frequent within the meaning of section 35(1)(a)(i). He held:-

"The attention during the incidence can then be aggregated when other incidents when attention is given and in the result there may be 'frequent attention'."

Although the DAT recorded that they had considered the judgment in Mallinson, I agree with Mr Madge that they erred in law because they failed to identify and aggregate the claimant's needs which they accepted were reasonably required in assessing whether or not he satisfied the "frequent attention" condition. 

8. Mr Madge addressed me at some length on the meaning of "attention needs" which fell to be included in the assessment for the purposes of section 72(1)(b)(i) of the Act. I see no merit in my repeating the submission in full here because the House of Lords judgments in Mallinson and Fairey/Halliday given on 21 May 1997 gave guidance on the interpretation of the relevant terms. Suffice it to say that in the Fairey/Halliday case the Court of Appeal did, I believe, establish a principle that "if a person giving the attention to a deaf person has to do extra work or take extra time, away from the attendant's ordinary duties to help the disabled person", that may, as a question of fact, be capable of constituting qualifying attention. So for example the effort required of another to initiate two-way communication could count. So too could an extra effort required of another person, not proficient in sign language, to comprehend and answer the claimant's communications. Mr Madge referred me to the judgment of Swinton Thomas LJ at page 40 of the transcript (who agreed with Glidewell LJ at page 20) who held:-

"In my judgment, clearly a two-way conversation between members of the family and/or others and the appellant, either in language which the appellant can lip read or by sign language, could not form part of the composite package [of attention]. However, as Mr Drabble submits ... if the person giving the attention to the deaf person has to do extra work, or take extra time, away from the attendant's ordinary duties to help the disabled person that may be capable of being included in the attention which is being provided. The question is very much one of fact and degree to be resolved at the initial hearing."

These propositions were not, I think, criticised in the House of Lords.

9. The DAT found as fact that the claimant "could communicate by using sign language, but could not lip read. He could read basic English and write .. and was able to work from plans and communicate with fellow workmates by either writing a note or writing on the wall". In his evidence to the DAT the claimant explained that due to his disability he received a special education which left him with difficulty in understanding written English so that on occasions he required assistance with reading and writing. In my view the claimant was entitled to have such assistance taken into account because the need arose out of the impaired bodily function of hearing. It is immaterial that the claimant "had adapted supremely well to his disability". He was able to do so because of the considerable attention and assistance he was given by those who were not proficient in sign language. The new DAT should consider this issue when assessing the claimant's needs.

10. Mr Madge complained that the DAT had failed to consider the claimant's need for assistance with a reasonable level of social activity. They found as fact that he visited the deaf club and attended church but there is nothing to indicate that they took into account his wishes to partake in other social activities. In his claim pack he stated:-

"If there was an interpreter available all of the time I would go more often to clubs, church, theatres and cinema. I would like to go out more socially but it's restricting and with being deaf and not being able to communicate with people who can hear it can be very frustrating."

The claimant should be prepared to itemise the social activities which he would like to undertake if he were not deaf and it will be for the new DAT to determine the claimant's attention needs with regard to a reasonable level of social activity. In assessing this the new DAT should refer to the House of Lords judgment in Fairey/Halliday. Lord Slynn of Hadley held on this issue at pages 18 and 19 of the transcript:-

".. the test, in my view, is whether the attention is reasonably required to enable the severely disabled person as far as reasonably possible to live a normal life. He is not to be confined to doing only the things which totally deaf (or blind) people can do and provided with only such attention that keeps him alive in such a community.

... in my opinion the yardstick of a "normal life" is important; .. social life in the sense of mixing with others, taking part in activities with others, undertaking recreation and cultural activities can be part of normal life. It is not in any way unreasonable that the severely disabled person would wish to be involved in them despite his disability. What is reasonable will depend on the age, sex, interests of the applicant and other circumstances. To take part in such activities sight and hearing are normally necessary and if they are impaired attention is required in connection with the bodily function of seeing and hearing to enable the person to overcome his disability as Swinton Thomas LJ in the Court of Appeal said: 

'Attention given to a profoundly deaf person to enable that person to carry on, so far as possible in the circumstances, an ordinary life is capable of being attention that is reasonably required.'

How much attention is reasonably required and how frequently it is required are questions of fact .."

It may be that when the case is properly analysed and all the qualifying attention is established, taking account of what I might call the Fairey/Halliday principle, the claimant would satisfy the frequent attention condition and thus be entitled to the middle rate care component. However, it will be for the new DAT to establish the facts and to apply the law to those facts. I would however suggest that the claimant, with the help of his representative, should prepare a list of his daily activities showing what help he needs and from whom because of his communication problems and taking account of social activities. 

11. If the new DAT conclude that the claimant does not satisfy the conditions contained in section 72(1)(b)(i) of the Act, they should proceed to consider the conditions contained in section 72(1)(a)(i). They should have before them Decision CDLA/58/93 which gives guidance on the interpretation of "a significant proportion of the day". 

12. The evidence does not indicate that the claimant had any night time needs. The new DAT should however confirm that this is the position. 

13. Section 71 of the Act makes it clear that there is both a care component and a mobility component and that a person's entitlement to a disability living allowance may be an entitlement to either component or to both of them. The DAT limited their decision to the care component and in my view erred in law by not considering the mobility component (see R(DLA) 1/95). It is true that the claimant did not raise the question of the mobility component on the claim form but the claimant's evidence as a whole indicates that he might satisfy the conditions of entitlement contained in section 73(1)(d). This provision benefits people who appear to be independent and able to reach a desired destination because they always follow a well known route. Once away from those routes the ability to reach a destination without help is greatly curtailed and they need guidance or supervision. In the present case the claimant is profoundly deaf, cannot speak and has the additional disadvantage of finding difficulty in reading and writing. The new DAT should have before them Decision CDLA/42/94, and refer in particular to paragraph 22, which gives guidance on the interpretation of "guidance or supervision". The new DAT will have to decide on the evidence before them whether the claimant satisfies the conditions of entitlement. 

14. I should add for completeness that Miss Fisher concurred with the whole of Mr Madge's submission and had nothing to add. 

15. For the reasons stated above the DAT's decision was erroneous in law. The claimant's appeal is allowed and I give the decision set out in paragraph 1. 

Signed

R F M Heggs
Commissioner 
8 April 1998 

