CDLA/15961/96
Starred 54/98
The Social Security and Child Support Commissioners

SOCIAL SECURITY CONTRIBUTIONS AND BENEFITS ACT 1992
SOCIAL SECURITY ADMINISTRATION ACT 1992 
APPEAL TO A SOCIAL SECURITY COMMISSIONER FROM A DECISION OF A DISABILITY APPEAL TRIBUNAL ON A QUESTION OF LAW
DECISION OF THE SOCIAL SECURITY COMMISSIONER
Tribunal :
Tribunal Case No :

1. I have now received submissions from both parties following the Direction I issued on 2 February 1998.

2. It appears that the Secretary of State was asked by Ms Forster in a letter dated 23 April 1996 to consider whether the claimant's letter of 11 November 1994 should be treated as a claim. On 5 June 1997, the Secretary of State decided not to treat the letter of 11 November 1994 as a claim. Following my Direction, the adjudication officer referred the case to the Secretary of State again. She has decided not to treat the letter of 18 May 1994 as a claim but has changed her mind about the letter of 11 November 1994 and does now accept that as a claim.

3. The adjudication officer would reject the claim. It appears that another claim, made, or treated as made, on 4 April 1996 (the day of the hearing before the tribunal) has been disallowed on appeal to another disability appeal tribunal on 15 July 1996. I have not seen that decision and I do not know whether it is arguable that the earlier period can be distinguished.

4. The position is that there is now a claim in respect of the period from 11 November 1994 to 3 April 1996 that has not been determined. I do not consider that I should determine it myself, in exercise of my powers under section 36 of the Social Security Administration Act 1992 because I would be obliged at least to obtain further submissions and possibly to hold an oral hearing as well. The claim may more appropriately be determined locally.

5. It remains for me finally to determine this appeal. The tribunal were entitled to decide that there were no grounds for review of the decision of 22 December 1993. They may be criticised for failing to consider, or failing to record that they had considered, whether they should refer, or ask the adjudication officer to refer, to the Secretary of State the question whether any letter from the claimant seeking a review should be treated as a claim. However such a reference was made shortly after the hearing before them and I have had another such reference made so that that particular error of the tribunal has already been cured. In those circumstances, I do not consider that the tribunal's decision can properly be regarded as now being erroneous in point of law.

6. Therefore, I dismiss the claimant's appeal. The claim in respect of the period from 11 November 1994 to 3 April 1996 must now be determined by an adjudication officer who should have any material evidence arising out of the claim made on 4 April 1996. If the adjudication officer disallows the claim, as it has been indicated he or she will, it will be for the claimant and his advisers to decide whether it is worth pursuing the matter in light of the decision of 15 July 1996.

DIRECTION
1. I have before me an appeal by the claimant against the decision of the Liverpool disability appeal tribunal dated 4 April 1996 holding that there were no grounds for review of a decision dated 22 December 1993 disallowing a claim for disability living allowance.

2. The claimant was treated as having first claimed disability living allowance on 2 November 1993. The claim was disallowed on 22 December 1993, the decision being notified to him two days later. On 18 May 1994, the claimant requested "a review of your decision on the ground that I believe that my condition as a whole is such [as] to satisfy the disability living allowance regulations". That application was rejected on 29 June 1994. The rejection was hardly surprising as the claimant had failed to provide any further evidence. On 11 July 1994, the claimant applied for a review of that refusal to review and, on 1 September 1994, that application was also rejected. On 11 November 1994 the claimant again applied for a review of the decision of 22 December 1993, this time by a detailed letter written by the Liverpool Citizens Advice Bureau. However, at the suggestion of the Benefits Agency, the claimant agreed, on 13 November 1994, to have that application treated as an appeal against the decision of 1 September 1994. Almost a year later, on 14 November 1995, the matter came before a disability appeal tribunal. At the hearing, the adjudication officer submitted that it was not possible to review a decision refusing benefit on the ground of a change of circumstances. The tribunal adjourned for further consideration to be given to the point in the light of R(A) 2/81 and CSDLA/128/94. On 4 April 1996, the matter came back before a differently constituted tribunal. The claimant was represented by Ms Sue Forster of the Citizens Advice Bureau. The tribunal considered only the question whether the decision of 22 December 1993 could be reviewed under section 30(2)(a) of the Social Security Administration Act 1992 on the ground that the decision had been made in ignorance of a material fact, namely that the claimant had gout in his feet. The tribunal dismissed the appeal, holding that there was "not one shred of evidence" in the documentation to support the claimant's case that he had been suffering from gout in December 1993. On 16 August 1996, the tribunal chairman granted the claimant leave to appeal and the appeal was lodged by letter dated 6 September 1996, referring to detailed submissions made by Ms Forster.

3. Ms Forster first observed that the chairman's note of evidence does not record the tribunal's refusal to grant an adjournment, requested on the claimant's behalf so that further evidence could be obtained, on the ground that there had been enough time to obtain the evidence already. The adjudication officer now concerned with the case says that she cannot comment on that point without statements being obtained from the chairman and members of the tribunal. That is nonsense because the adjudication officer was represented before the tribunal by a presenting officer, Mrs Lashley, and there is no reason why the adjudication officer now concerned with the case should not have communicated with Mrs Lashley to find out what happened. I am prepared to accept that there was an application for an adjournment and that it was refused for the reasons stated by Ms Forster. Ms Forster concedes that the tribunal were entitled to refuse the adjournment on the ground that there had been time to obtain the necessary evidence. That is clearly right. In those circumstances, while the fact that the application had been made and refused should ideally have been recorded even though there was no express statutory duty at that time to make a record of the proceedings, the lack of any such record is now of no importance. Even if the lack of record amounted to an error of law, I would not refer the case for rehearing merely because there had been such an error in a case where there was no issue as to the propriety of the refusal.

4. Ms Forster also submitted that the tribunal recorded inadequate findings of fact and reasons for the decision that the claimant did not have gout at the date of the claim. I think the response of the adjudication officer now concerned with the appeal to this point is at paragraph 8 of her submission which is wholly unintelligible. Read with paragraph 4 of the submission it seems to support the claimant's argument but that appears inconsistent with the adjudication officer's ultimate conclusion in paragraph 13 that I should, without myself making any findings, give a decision to the same effect as of the tribunal's. In any event, any support for the claimant's case on this issue was misplaced. It makes no difference whether findings are recorded under the appropriate heading or under the heading of reasons. In their reasons, the tribunal said:-

"The onus of proof is on the appellant to show on the balance of probabilities that the decision was made in ignorance of a material fact, and we have reminded ourselves that it is open to us if we see fit to accept [the claimant's] uncorroborated evidence.

The claim pack (page 3) gives the only disability as heart attack. [The claimant] elected to be medically examined rather than complete part 2 of the claim pack. He was examined by Dr Parken on 20 December 1993. [The claimant] told the doctor about his gout and mentioned only his knees. He was not on treatment for it at the time and Dr Parken found no signs of gout in any of his joints. Had there been mention of pain in the feet we would have expected a reference to it in the clinical findings and limbs section.

We have also noted the letter from Liverpool CAB to Dr Bajaj and the way Dr Bajaj has answered the questions on 13 November 1995, particularly question 3. Dr Bajaj has deleted all reference to the gout, suggesting that [the claimant] had no difficulties in walking caused by gout in November 1993 or subsequently.

There is not one shred of evidence in the claim pack, examining medical practitioner's report and the correspondence with Dr Bajaj to support Miss Forster's argument that [the claimant] had gout in his feet at the date of claim and we accordingly find there are no grounds for review under Section 30(2)(a)".

Ms Forster submits that the tribunal have overlooked the fact that Dr Bajaj answered "Yes" to the question "Is [the claimant's] ability to walk severely effected by pain, swelling and discomfort when he suffers an attack of gout?". That does not help her because the merely shows what the position was in November 1995 when the question was answered by the doctor. It does not provide any evidenced that the claimant had any problems at the date of claim. Ms Forster also refers to Sakar v Secretary of State for Social Services (reported as an appendix to R(I) 2/88) in which it was held that a fact would be "material" for a provision similar to section 30(2)(a) of the 1992 Act "if it is one which, had it been known to the medical board, would have called for serious consideration by the board and might well have affected its decision". I think she was suggesting that the fact that a claimant suffered from gout would be a material fact justifying a review even though the claimant was not then suffering from sufficient disablement as a result of the condition to make the claimant entitled to disability living allowance. If so, I think the submission goes too far in the circumstances of this case. The tribunal clearly found that the claimant was suffering from no disablement at all as a result of gout at the material time and, in those circumstances, were quite entitled to find that there was no material fact that might have made the slightest difference to the adjudication officer's decision. As Ms Forster concedes, the tribunal gave sufficient reasons for rejecting the contention that the claimant was suffering from disablement as a result of gout on 22 December 1993. In my view the tribunal's findings and reasoning on matters of fact were unimpeachable.

5. The third point raised on the appeal is the most important. Section 30(2)(a) and (b) of the Social Security Administration Act 1992 provides:-

"On an application under this section made after the end of the prescribed period, a decision of an adjudication officer under section 21 above which relates to an attendance allowance or a disability living allowance may be reviewed if -

(a) the adjudication officer is satisfied that the decision was given in ignorance of, or was based on a mistake as to, some material fact; or

(b) there has been any relevant change of circumstances since the decision was given; or ...."

The tribunal confined their decision to a consideration of section 30(2)(a). Ms Forster says that the tribunal rejected a submission that the tribunal should consider whether there were grounds for review under section 30(2)(b) but that the chairman failed to record that rejection. She suggests that that makes it difficult to deal with the question whether the tribunal erred in law on that issue. Clearly, if there was such an express rejection of her submissions, the tribunal ought to have recorded the rejection and the reasons for it. Indeed, it seems to me to be highly probable that the tribunal did in fact consider the point as Ms Forster says but I do not consider that it really matters whether they considered it and rejected it or whether they simply overlooked it altogether. It is clear that the tribunal did not in fact address the question whether there had been a material change of circumstances since 22 December 1993 and so the question for me is whether they erred in law in not doing so. Whether their reasoning, on what is a pure question of law, was correct or not is immaterial and I am not hampered by the lack of any record of reasoning.

6. Ms Forster relied on CDLA/2/93 in which I held that a tribunal should consider a claimant's entitlement to disability living allowance right down to the date of claim. The adjudication officer now concerned with the case distinguishes CDLA/2/93 on the ground that, in that case, I was considering an appeal arising from a claim whereas, in the present case, it arises from an application for review under section 30(2) and so the tribunal must consider whether there were grounds for review (see CSDLA/128/94) to be reported as R(DLA) 1/96). The adjudication officer further referred me to R(A) 2/81 in which a Commissioner considered whether a decision the claimant did not satisfy the attendance conditions for attendance allowance could be reviewed on the ground of change of circumstances. At paragraph 15 of his decision, he said:-

".... I have difficulty in envisaging any instance where a change of circumstances subsequent to a determination can be relevant to the question whether a determination leading to a negative certificate (which is not of a continuing nature) should be reviewed. In this context the term 'relevant change of circumstances' postulates that the determination reviewed has ceased to be correct (cf Decision R(I) 56/54 at paragraph 28). If a person's condition deteriorates after a decision has been given that at a particular date he did not satisfy the conditions for an award, the validity of that determination is unaffected by the deterioration, which is relevant only to the question whether a fresh claim should be made. It is different of course with lower rate and higher rate certificates, which represent determinations of a continuing nature, which may cease to be valid as the result of either deterioration or amelioration of the conditions of a claimant".

The adjudication officer submits that what was said in that case applies equally to the present case. An award of benefit may be reviewed on the ground of change of circumstances but a disallowance may not.

7. In my view the adjudication officer is correct. If there is no subsisting award, a change of circumstances since the disallowance can be taken into account only if there is a new claim. If there is a subsisting award, any change of circumstances since it was made can be taken into account only if there is an application for review. Subsections (12) and (13) of section 30, and subsection (7) of section 35, of the Social Security Administration Act 1992 have the effect that inappropriate claims are treated as applications for review. It is, in my view, unfortunate that there is no provision having the effect that applications for review made when there is no subsisting award are automatically treated, additionally or in the alternative, as claims. In R(A) 1/82, to which Ms Forster referred, the Commissioner said:-

"It seems to me to be most undesirable that an appellate tribunal should be forced to close its eyes either to what has become facts time of the decision appealed from or to facts which have come to light since a decision".

However, the lack of a suitable deeming provision in section 30 is not fatal because the Secretary of State is always entitled to treat an application for review as a claim, in exercise of her powers under regulation 4(1) of the Social Security (Claims and Payments) Regulations 1987. It might, in some cases, be more appropriate to treat the application for review as a request for a claim form (see regulation 6(8)) but it is unfair if the claimant's attention is not drawn to the procedural problem at all until the case reaches a tribunal months or years later, because a claim cannot be back dated.

8. The need to refer a case to the Secretary of State should not cause much practical problem at the Disability Living Allowance Unit but it is extremely inconvenient when the case reaches the tribunal, unless the presenting officer happens to be authorised to act on behalf of the Secretary of State and is prepared to take the necessary decision there and then. Usually, the tribunal is forced either to adjourn the proceedings or to decide the appeal against the claimant and leave the claimant independently to make the necessary application even though the case may well come back to the tribunal. Which of those courses of action is appropriate depends very much on the circumstances of the particular case before them. However, I do not consider it to be permissible for a tribunal not to address the issue at all. If a tribunal decide a case against a claimant on a procedural point when there is a clear remedy open to the claimant, it is incumbent upon the tribunal to tell the claimant what the remedy is. There is no legal aid for proceedings before disability appeal tribunals and claimants who are not represented by lawyers cannot be expected to understand procedural points.

9. Ms Forster tells me that the presenting officer, Mrs Lashley, suggested that the claimant should ask the Secretary of State to treat the Citizen's Advice Bureau's letter of 10 November 1994 as a claim and should also make a new claim. She is to be commended for giving such practical advice and it may well be that the tribunal's failure to say anything about the way any deterioration in the claimant's condition could be taken into account arose from their knowledge that that advice had been given. However, it was the claimant's contention that he had been suffering from "full scale attacks in his feet since April 1994" and had been having some difficulties even before then. In my view, the Secretary of State should have been asked to consider the application for review received on 18 May 1994 as the claim. It may have been completely lacking in detail but it was couched in the present tense and so was based on the claimant's current condition. It is clearly arguable that it should have been treated as a claim (or as a request for a claim form) notwithstanding that it appeared on its face to be an application for review.

10. Accordingly, I direct the adjudication officer now to refer to the Secretary of State the question whether the application for review received on 18 May 1994 should be treated as a claim. I also direct the adjudication officer to make a brief submission within thirty days of the issue of this interim decision telling me of the Secretary of State's decision and also stating what decision was made by the Secretary of State on the question referred to him in 1996 and what decisions have subsequently been made on any claim or claims by the claimant for disability living allowance. I will defer further consideration of this appeal until I have had that information and any comments on it that either party may wish to make.

(Signed)

M. Rowland
Commissioner 
2 February 1998

