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[ORAL HEARING]
1. I allow the claimant's appeal. I set aside the decision of the Stoke-on-Trent disability appeal tribunal dated 24 November 1995 and refer the case to a differently constituted tribunal for determination. 

2. I held an oral hearing of this appeal at which the claimant was represented by Mr Jon Bacon of the Hanley Citizens' Advice Bureau (who represented her before the tribunal) and the adjudication officer now concerned with the case was represented by Mr Jeremy Heath of the Office of the Solicitor to the Departments of Social Security and Health. 

3. The claimant's first claim for disability living allowance was treated as made on 8 September 1992. On 19 November 1992 she was awarded the lowest rate of the care component from 8 September 1992 for life. She applied for a review under Section 30(1) of the Social Security Administration Act 1992 and, on 13 April 1993, was examined by an examining medical practitioner in the light of whose report an adjudication officer decided on 10 May 1993 to award the middle rate of the care component and the higher rate of the mobility component from 8 September 1992 to 7 September 1993. On a renewal claim, an adjudication officer, on 11 October 1993, awarded the middle rate of the care component and the higher rate of the mobility component for a further three years to 7 September 1996. 

4. On 20 May 1994, the Secretary of State applied for a review of the award of 11 October 1993. In September, the claimant was told that the review process had been initiated and, on 12 October 1994, another examining medical practitioner visited her. Upon receipt of the examining medical practitioner's report, an adjudication officer made a decision on 26 October 1994 in the following terms:- 

"Following the application made on 20.05.94, I have reviewed the decision of the adjudication officer dated 11.10.93. This is because a relevant change of circumstances has occurred since the decision was given.

"This was that [the claimant's] condition has improved.

"My revised decision is that [the claimant] is not entitled to the care component and the mobility component of Disability Living Allowance from and including 12.10.94.

"I have looked again at all the evidence and note [the claimant] suffers from osteoarthritis, Addison's disease and asthma.

"In the Disability Living Allowance medical report completed on 12.10.94 [the claimant] told the visiting medical practitioner she could walk 125 yards three weeks out of four.

"The doctor stated [the claimant] would be able to walk 150 yards before the onset of severe discomfort with a normal walking speed and gait, no halts and satisfactory balance. The doctor also states [the claimant] requires no guidance or supervision whilst walking around most of the time.

"On examination of all the evidence and the facts of the case, I have decided that although [the claimant] experiences some pain whilst walking some distance, this does not involve such discomfort as to make her unable or virtually unable to walk. Neither is [the claimant] so disabled physically or mentally that she requires guidance or supervision from another person when walking out of doors.

"In connection with the care component the medical practitioner states [the claimant] can do almost everything on her own apart from washing her back and coping with hot pans. She also needs help for getting out of bed. [The claimant] can get into and out of bed and in and out of a chair, move freely around the house, go to and use the toilet, dress and undress and use a knife and fork. She can also peel and chop vegetables, use taps and a cooker and take her own medication.

"At night [the claimant] occasionally needs help out of bed to go to the toilet. She can use a commode.

"The doctor also stated in their opinion [the claimant] is fully mentally competent and there is no history of any fits, falls, blackouts or comas.

"As none of the conditions are satisfied [the claimant] is not entitled to any rate of the care component of Disability Living Allowance.

"This decision is made having regard to the decision by the Social Security Commissioner dated 14.10.94.

"The law used to make this decision
Social Security Administration Act 1992, sec 30 sec 32(2) sec 32(4)

Social Security Contributions and Benefits Act 1992, sec 71 sec 72 sec 73

Social Security (Disability Living Allowance) Regulations 1991 reg 12."

The claimant was not notified of that decision until 26 January 1995. By a letter dated 31 January 1995, but not received by the Disability Living Allowance Unit until 10 February 1995, she sought to appeal. That letter was rightly treated as an application for review under section 30(1) of the Social Security Administration Act 1992 and, on 10 April 1995, an adjudication officer reviewed but did not revise the decision of 31 January 1995. The claimant appealed. The tribunal dismissed her appeal. She now appeals against the tribunal's decision with my leave.

5. Much of the argument on the appeal has revolved around the process by which the adjudication officer came to give the decision on 26 October 1994. That decision was patently made under section 30(2) of the Social Security Administration Act 1992 which, so far as is material, provides:-

"On an application under this section made after the end of the prescribed period, a decision of an adjudication officer under section 21 above which relates to an attendance allowance or a disability living allowance may be reviewed if -

(a) the adjudication officer is satisfied that the decision was given in ignorance of, or was based on a mistake as to, some material fact; or

(b) there has been any relevant change of circumstances since the decision was given; or...."

Sub-sections (7) and (8) provide:-

"(7) A question may be raised with a view to a review under this section by means of an application made in writing to an adjudication officer stating the grounds of the application and supplying such information and evidence as may be prescribed.

"(8) Regulations -

(a) may provide for enabling or requiring, in prescribed circumstances, a review under this section notwithstanding that no application under sub-section (7) above has been made; and

(b) if they do so provide, shall specify under which provision of this section a review carried out by virtue of any such regulations falls."

No regulations have been made under those subsections but what is now regulation 26 of the Social Security (Adjudication) Regulations 1995 provides:-

"An application for a review of a decision of an adjudication officer under section 30(1),(2) and (4) of the Administration Act shall be made to a local office."

"Local office" is defined so as to include any office of the Department of Social Security.

6. It is to be noted that there may be a review under section 30(2) only if there has been an application. The legislation makes no provision as to who may make an application for a review. However, it was not suggested on this appeal that the Secretary of State is not a person entitled to make an application. He or she is the person responsible for making payments of benefit and there must be someone who can make an application for a review adverse to the claimant.

7. There was no copy of the application for review in the papers before the tribunal. That was in accordance with the normal practice but, in my view, as the application initiates the process, a copy of the application should always be included in the papers before a tribunal hearing an appeal from a decision arising out of the application. When I granted leave to appeal in the present case, I asked for a copy of the application. The best the adjudication officer could do at that stage was to produce two internal minutes. One was from a Mr M Smith, a higher executive officer at Warbreck House, who wrote to a Miss J Hankinson on 12 May 1994 saying:-

"Given that the 'reported improvement' has been made by a civil servant, an S of S Review is appropriate.

"It is my understanding that we (the adjudicating authorities) cannot accept medical etc. evidence etc., relating to another benefit and, as such, we will need an EMP.

"With regard to the 'fraud'!? overpayments are not yet in position to take this work on. I understand that this is planned for sometime in June."

On 20 May 1994, Miss Hankinson wrote to a Miss McNally, saying:-

"Please see previous minutes from myself and Mr Smith. Could you please arrange for this case to be registered as S of S Review, and appropriate action taken."

8. At the hearing before me, Mr Heath revealed that there were further documents in the file which would explain what Mr Smith was writing about. He said that he could see no reason why they should not be disclosed, but he did not then have the authority to do so. He has now obtained that authority and the documents have been disclosed. The first document is a proper form LT54 (the standard form on which the Secretary of State applies for a review) on which the application for review was made by a Mr K Davidson. It is not disputed that he was authorised to act of behalf of the Secretary of State. The reasons for the application for review were given as: "See 3rd party Allegation + min from Mr Smith (HEO) under". The third party allegation was from a Mr J Cumberbatch who was an adjudication officer who appeared as presenting officer on behalf of the Secretary of State before the Stoke-on-Trent medical appeal tribunal on 5 April 1993 in a case involving the claimant. He wrote:-

"This appellant attended a MAT Tribunal on 5 April 1994 and in the papers she stated in one of her letters she was in receipt of HR Mobility Component and Middle Rate care. I was able to observe this appellant walking well in excess of 200 yards without any pain or discomfort, shortness of breath or limping and her pace was normal. I also found it rather difficult to comprehend how she qualified for the middle rate of care. Perhaps the enclosed copy of the Tribunal decision would persuade you to review this decision because, in my opinion, it is totally incorrect. This was the opinion of the members of the Tribunal, although it is not contained in their decision. They were only dealing with an industrial injury. They made this remark to me in confidence."

The decision of the medical appeal tribunal included a record of the findings of the members who examined the claimant, but the tribunal had found it unnecessary to make any assessment of the extent of her disablement because they were concerned with the question whether there had been any unforeseen aggravation of the effects of an industrial accident, and they were of the view that any worsening of her condition was due solely to constitutional causes.

9. As I do not know exactly what passed between the members of the medical appeal tribunal and Mr Cumberbatch, I shall refrain from making any comment as to the propriety of their conversation or as to the propriety of Mr Cumberbatch referring to it in his letter to those administering disability living allowance.

10. Mr Heath and Mr Bacon both agreed that Mr Smith was wrong in his understanding that evidence relating to one benefit is inadmissible when considering another benefit. Sometimes evidence that is relevant to entitlement to one benefit is not relevant to entitlement to another but, otherwise, there is no general rule that evidence obtained in relation to one benefit may not be used in relation to another. Thus, the medical appeal tribunal's view as to the cause of the claimant's disablement was irrelevant to her entitlement to disability living allowance, but there was no reason why the tribunal's clinical findings and Mr Cumberbatch's observations should not have been considered by those adjudicating upon the claimant's entitlement to disability living allowance. That evidence was properly before the adjudication officer. If the adjudication officer relied upon it, it should have been in the papers before the tribunal to support the adjudication officer's decision. In a case where the Secretary of State does not wish to reveal the source of information to a claimant, that information should not be relied upon by an adjudication officer and so the Secretary of State should not make it part of his or her grounds for applying for the review. It will then be necessary for other evidence to be obtained by, for instance, arranging a further medical examination as was done here. I do not consider that it matters whether such evidence is obtained before or after the application for review. Once a question has arisen in connection with an award of benefit, the Secretary of State is entitled to refer the claimant for a medical examination under section 54(1) of the Social Security Administration Act 1992 before applying for the review or, alternatively, an adjudication officer may refer the claimant for an examination under section 54(2)(a) after the application has been made. In the absence of any regulations made under section 30(7), the Secretary of State is not obliged to submit evidence with his or her application for review. It is enough to assert a reason for the application and to leave the adjudication officer to investigate the matter. The statutory duty to at least state a reason seems to have been overlooked in CDLA/2554/95.

11. In the light of all the new material, Mr Bacon, who has argued the claimant's case with some skill, concedes that there was a valid application for review. However, he still submits that the process was flawed on the grounds that it breached the rules of natural justice. I accept that the evidence upon which the adjudication officer relied before the tribunal was not available to the claimant until she was sent the bundle of papers for the hearing. However, it must be borne in mind that an adjudication officer performs an administrative function rather than a judicial function (Jones v. Department of Employment [1989] Q.B. 1). That does not mean that there is no requirement upon an adjudication officer to act fairly but it does mean that an adjudication officer may not be expected to act in the same way as a tribunal. I do not consider that there is any general duty upon adjudication officers to consider representations from claimants before making decisions (although, as the adjudication officer points out, arranging an examining medical practitioner's examination may have a similar effect). If there were such a duty, an unreasonable amount of delay would be introduced into many cases. It is, I consider, relevant that an adjudication officer must give reasons for his or her decision and the claimant then has a right to apply for a review of that decision "on any ground" under section 30(1) of the Social Security Administration Act 1992. In my view, the reasons given by the adjudication officer for the initial decision on 26 October 1994 were sufficiently detailed to enable the claimant to make appropriate representations when applying for the review. There was then a right of appeal against a review decision under section 33(1) of the Act and, of course, the claimant then had the relevant papers. None of this means that it may not be good practice in some cases to seek representations before revoking an award of benefit. There is force in Mr Bacon's submission that an adjudication officer should take particular care before revoking an award of the higher rate of the mobility component of disability living allowance on the strength of which a claimant may have entered into arrangements under the Motobility scheme. However, a failure to seek representations in such a case does not render the decision invalid.

12. In any event, even if there was some unfairness in the procedure adopted by the adjudication officers, it cannot be said that there was any breach of natural justice in the proceedings before the disability appeal tribunal. The claimant had all the material that was before the tribunal. It is true that there had not been disclosed to her the comments of Mr Cumberbatch and she was not aware that the adjudication officers had had before them the decision of the medical appeal tribunal, but those documents were unfavourable to her and so their absence from the material before the tribunal did not prejudice her in any way. As the proceedings before the tribunal were fair, I do not consider that, in this particular case, any defect in the decisions of the adjudication officers was relevant. In Calvin v Carr [1980] A.C. 574, Lord Wilberforce, delivering the opinion of the Privy Council, said:-

".....their Lordships recognise and indeed assert that no clear and absolute rule can be laid down on the question of whether defects in natural justice appearing at an original hearing, whether administrative or quasi-judicial, can be 'cured' through appeal proceedings. The situations in which this issue arises are too diverse, and the rules by which they are governed so various, that this must be so."

Lord Wilberforce then identified cases which might clearly fall on one side or the other of the line and continued:-

"In their Lordships' judgement ...... intermediate cases exist. In them it is for the court, in the light of the agreements made, and in addition having regard to the course of proceedings, to decide whether, at the end of the day, there has been a fair result, reached by fair methods, such as the parties should fairly be taken to have accepted when they joined the association."

The Privy Council were there concerned with domestic disputes within the Australian Jockey Club but the same approach has been applied to proceedings before courts (see Regina v Hereford Magistrates' Court, ex-parte Rowlands [1997] 2 W.L.R. 854). In my view, a fair hearing before a disability appeal tribunal will usually - but not always - cure irregularities in decisions of adjudication officers. In the present case, if there was any breach by adjudication officers of the rules of natural justice (which I do not consider there was) it was certainly cured by the proceedings before the tribunal.

13. Mr Bacon further submitted there was no evidence before the tribunal on which they could have found that the adjudication officers were right to review the decision of 11 October 1993. It is well established that a new medical opinion does not, by itself, constitute a change of circumstances. However, the opinion may be evidence of facts which show a change of circumstances, justifying a review under section 30(2)(b), or which show that an earlier decision was made in ignorance of, or was based on a mistake as to, some material fact, justifying a review under section 30(2)(a). I am satisfied that the medical report dated 12 October 1994 was evidence upon which the Tribunal could have found grounds for review.

14. However, the tribunal did not actually deal with the question whether there were grounds for review of the decision of 11 October 1993 at all. That is important in the present case for two reasons. Firstly, although the tribunal were entitled to find that there were grounds of review, it was at least arguable that there was no more than a difference of medical opinion. Secondly, the adjudication officers found there to be a change of circumstances from 12 October 1994, which was the date of the medical examination but the examining medical practitioner had expressed a view that the claimant's condition had been the same since June 1992, which at least raised the question as to whether there really had been a change of circumstances since 11 October 1993 or whether the real question was whether the decision given on 11 October 1993 had been given in ignorance of, or been based on a mistake as to, a material fact.

15. Given the terms of section 71(2) of the Social Security Administration Act 1992 as then in force, there also arose a question as to whether there had been a recoverable overpayment of benefit. Even on the approach taken by the adjudication officers, there had been an overpayment for a short period because, so far as I am aware, payment of benefit was not suspend while the application for review was being considered. The grounds for recovery and the grounds for review are different, but each requires the identification of a material fact rather than a mere opinion and so there should be a close relationship between the two decisions. If there were grounds for review, there may have been grounds for recovering the overpayment. On the other hand, if there were no grounds for recovering the overpayment, that might have been an indication that there were no grounds for review.

16. Finally, it was common ground that the tribunal erred in their approach to the care component. The tribunal considered the issues arising in relation to the middle rate of the care component and they dealt with the "cooking test" prescribed by section 72(1)(a)(ii) of the Social Security Contributions and Benefits Act 1992. However, they appear to have overlooked section 72(1)(a)(i) which has the effect that the lowest rate of the care component may be payable if the claimant -

"..... is so severely disabled physically or mentally that -

(i) he requires in connection with his bodily functions attention from another person for a significant portion of the day (whether during a single period or a number of periods) ....."

17. As the tribunal did not deal with all the issues before them, I must set aside their decision. Both parties asked me to refer the case to another tribunal rather than trying to determine it myself. I therefore give the decision set out in paragraph 1 above.

Signed
M Rowland
Commissioner 
3 July 1997 

