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1. This is an appeal by the claimant, with the leave of a Commissioner, against the decision of the disability appeal tribunal ("the appeal tribunal") given on 5th May 1995. For the reasons set out below, that decision is not erroneous in point of law and accordingly this appeal fails.

2. This appeal was the subject of an oral hearing before me on 1st October 1997. Mr Allan Norman, a welfare rights adviser with Messrs. J.M. Wilson who are solicitors in Birmingham appeared for the claimant. Mr Jeremy Heath of the Office of the Solicitor to the Departments of Health and Social Security appeared for the adjudication officer. I am grateful to Mr Norman and Mr Heath for their helpful submissions.

3. The appeal raises a number of issues which arise out of the following events. The claimant, who was born on 3rd April 1943 and who is now 54, suffers from a shortened left leg, backache and arthritis of both knees. He was awarded mobility allowance for the period from 23rd January 1991 until 22nd January 1993. On renewal, he was awarded the higher rate of the mobility component of disability living allowance for the period from 23rd January 1993 until 22nd January 1994. In September 1993, he applied for a renewal of that award. On 13th October 1994, the adjudication officer rejected his renewal claim. At the claimant's request, another adjudication officer carried out a review of that decision in accordance with section 30(1) of the Social Security Administration Act 1992, but declined to revise it. The claimant then appealed to a disability appeal tribunal.

4. That appeal was against the adjudication officer's refusal to award the claimant the mobility component after 22nd January 1994. However, it should be noted that the claimant was also in receipt of the middle rate of the care component of disability living allowance. This had been awarded to him from 6th April 1992, for life. Since it was a lifetime award, it continued after 22nd January 1994, without having to be renewed. In his decision dated 13th October 1993, the adjudication officer, after dealing with the renewal claim for the mobility component, said:

"In reaching this decision I have not considered the entitlement to, or the rate of payment of, the other component which has already been awarded and is not in dispute in the application for review."

However, at paragraph 5a of his submissions to the disability appeal tribunal, the adjudication officer referred to it in the following terms.

"May I respectfully ask the Tribunal to consider if the existing award of care component of DLA (middle rate from and including 6.4.92) is appropriate in this case."

5. The appeal first came on for hearing on 6th May 1994, but was adjourned because the claimant was on a religious pilgrimage. It came back before a disability appeal tribunal on 11th July 1994. I shall call that tribunal the "first tribunal". The typed version of the chairman's notes of evidence contain the following paragraph.

"In view of the lifetime award of the middle rate care component [the claimant] was given the standard warning that if the information before the tribunal was such as to give it reasonable grounds for believing that entitlement to the care component ought to be reconsidered, then this would be at issue."

The chairman was referring to section 33(6) of the Social Security Administration Act 1992, the wording of which is set out below.

6. That warning was rightly given because of the request made by the adjudication officer in paragraph 5a of his submissions. However, and notwithstanding that paragraph, the claimant's representative on that occasion, who, I stress, was not Mr Norman, took what the chairman describes as "strong exception to this warning". The representative was then referred to the adjudication officer's submissions and to section 33(6) of the 1992 Act. The notes record his response as follows.

"[The representative] said as he had not had an opportunity to consider this point earlier he would not want this matter to be proceeded with today as far as that relates to care and would ask for any question on that element to be adjourned to a further hearing."

As will be seen, the first tribunal agreed to that request even though the representative was clearly at fault because the point had been raised well in advance of the hearing. 

7. The first tribunal heard the claimant's appeal against the refusal to renew the award of the mobility component. The unanimous decision of the first tribunal was:

"The appeal fails.

[The claimant] was not entitled to either rate of DLA [mobility] component from 23 01 94.

Consideration of the life award of middle rate care component from 6 April 1992 is adjourned."

The record then sets out their reasons for deciding that the claimant was not entitled to the mobility component. They then turned to the care component and explained the reasons for the adjournment.

"The nature of [the claimant's] problem and the absence of other complicating conditions, means that his award of care component [was/is] founded primarily on the same condition which gave rise to the award of mobility allowance. In these circumstances the tribunal is of the view that there is information available to it which gives grounds for believing that entitlement to middle rate care component as a lifetime award ought to be reconsidered as per Section 33(6) Social Security Administration Act 1992. In our view the evidence in Dr Nicol's report is such that it is inconsistent with a life award of middle rate care component. [The claimant's representative] had not come prepared to deal with this issue today and had apparently not been aware that this could arise as an issue. For this reason we feel it entirely proper to agree to his request that the tribunal adjourn consideration of that question in order that he might prepare for this. This is not a matter for the Adjudication Officer to prepare a further submission, nor should the Adjudication Officer seek further evidence. This is not a review, but simply that the existing evidence gives reasonable ground for believing that the period of award and the rate of award to care component should be considered by the tribunal.

Accordingly, this case should be relisted as soon as possible after 2 months, to enable [the claimant] and his representative to deal with the issue. This mater should be listed before the same tribunal."

8. The sentence was of the utmost importance and should be noted. Where a appeal is part-heard, the hearing can only continue if it is listed before the same tribunal members. If it is listed before a differently constituted tribunal, the only way that tribunal can proceed is to begin all over again. This is both common sense and expressly required by the Social Security (Adjudication) Regulations 1995 (SI 1995/1801). Regulation 29(3) of those regulations provides that where a hearing is adjourned and at the hearing after the adjournment the tribunal is differently constituted, the proceedings at that hearing shall be by way of complete rehearing of the case. However, a complete rehearing means that the time and expense of the original hearing has been wasted. Further, where a matter is part-heard, it is important that it comes back before the original tribunal as quickly as possible. Failure to re-list quickly creates difficulties for the members of the original tribunal and may result in injustice to the claimant. It creates difficulties for the members because after a month or two their memories of the evidence given and submissions made at the first hearing will fade. This is not in the interests of the parties. In particular, those of the claimant. Further, long delay will often make it extremely difficult to convene the original tribunal.

9. Notwithstanding the very clear directions which the first tribunal gave, the adjourned hearing did not take place until 5th May 1995. That is, nearly 10 months after the previous hearing. Such a period is far too long. The members of the first tribunal would have been unlikely to have had much memory of the previous hearing. However, that was not a problem in the present case because, despite the clear direction of the first tribunal, the appeal was re-listed before a completely different tribunal ("the second tribunal").

10. I have been unable to discover what went wrong from the papers. It is possible that, after nearly a year, it was impossible to reconvene the first tribunal. The delay was caused, at least in part, by the claimant changing his representative and his new representative requesting that the appeal was not to be re-listed without prior consultation with him. Delay may also have been caused by the claimant obtaining a further medical report from a Doctor Paul Newton. The second tribunal, notwithstanding the wording of the previous decision in relation to the mobility component, rightly carried out a complete rehearing of the appeal. The delay and the fact that a complete rehearing took place means that there has been a considerable waste of time and money. The interests of justice and the practicalities of operating these tribunals means that it sometimes be necessary to grant adjournments. In most cases the hearing will have proceeded no further than the application to adjourn and re-listing presents no special problems. There is no reason why the case should be listed before the tribunal which granted the adjournment. This will not be so where time has been spent hearing the substantive appeal. Both justice and regulation 29(3) require that either the matter comes back before the original tribunal or there must be a complete rehearing before a differently constituted tribunal. Further, re-listing before the original tribunal will place a grave burden on the members of that tribunal and may lead to injustice, if there is an appreciable delay between the original and the adjourned hearing.

11. The moral is that a great deal of time and money will be saved if such part-heard appeals are identified and re-listed before the original tribunal as quickly as possible. Further, applications to postpone the rehearing should be refused unless good reasons are shown. An independent tribunal is exactly that. It must be impartial and act in the interests of all parties and it is not there to assist one side in preference to the other. An appellant does not have an absolute right to a postponement or an adjournment. A satisfactory case must first be made out and the chairman or tribunal must then consider the matter. That means taking all relevant factors into account including the interests of other parties and the practicalities under which the tribunals operate. Where an appeal is already part-heard, the relevant factors will include the effect that delay will have on the memories of the members of the original tribunal. Every application for a postponement or an adjournment must be looked at on its merits, but the difficulties which delay will give rise to must be taken into account.

12. The hearing on 5th May 1995, was a complete rehearing. This included the question whether the claimant was entitled to the mobility component - an issue which had already been decided against the claimant by the first tribunal. The unanimous decision of the second tribunal was as follows.

"[The claimant] is not entitled to the mobility component of Disability Living Allowance from the 23 January 1994 and he is not entitled to the care component at any rate from the 5 May 1995."

13. The Commissioner who granted leave to appeal directed submissions on the following questions.

(a) How does section 33(6) of the Social Security Administration Act 1992 work and must an independent ground of review be identified before the existing entitlement is altered?

(b) In the circumstances, was the appeal tribunal of 5th May 1995 (i.e. the second tribunal) required to conduct a complete rehearing of both components?

(c) Did the appeal tribunal make adequate findings of fact on walking ability and severe discomfort?

(d) Should the appeal tribunal have considered the cooking test in more detail in view of Doctor Paul Newton's report which is dated 15th February 1995?

That direction has produced detailed submissions from the parties. I shall deal with each of these questions, but taking (b) first, and shall then consider the remaining grounds of appeal.

Was the second tribunal required to conduct a complete rehearing?

14. The adjudication officer, in written submissions dated 30th June 1997, submits that the second tribunal were obliged to take this course. I have come to the conclusion that the second tribunal were right to reconsider the question of the mobility component. This is because, as the first tribunal pointed out in the passage I have quoted, the claim to each component was based on the same medical conditions and the two issues were inextricably mixed. Further, the first tribunal made it clear that they were reserving the matter of the care component to themselves. If, after reconsidering the care component, they had decided that issue in favour of the claimant they would have either had to reconsider their decision in respect of the mobility component or, if they adhered to it, explain why they did so. That being so, the decision of the first tribunal in relation to the care component was a provisional decision notwithstanding the manner in which it was expressed. The hearing was not complete and, until it was, the first tribunal were free to vary or rescind their decision. This accords with decision CSSB/62/30, a copy of which is with the case papers. See, especially, paragraph 6 of that decision. 

15. Mr Norman, while agreeing that the second tribunal had to start again, stressed that that did not mean that they were bound to consider the care component. I agree with that. The second tribunal were not in any way bound by the findings or decision of the first tribunal. In particular, in relation to section 33(6). If they wished to consider the care component, the members of the second tribunal had to decide for themselves that there were reasonable grounds for believing that entitlement to that component ought not to continue. Had they considered themselves bound by the decision of the first tribunal on the point, they would clearly have been in error. However, having looked carefully at the decision of the second tribunal, which is at pages 101 to 106 of the case papers, I am satisfied that they did not consider themselves bound and exercised their independent judgment. 

Section 33(6)

16. Crucial to this appeal, and one of the matters on which the Commissioner who gave leave directed submissions, is the construction of section 33(6) of the Social Security Administration Act 1992. I begin by setting out section 33 in its entirety.

(1) Where an adjudication officer has given a decision on a review under section 30(1) above, the claimant or such other person as may be prescribed may appeal -

(a) in prescribed cases, to a disability appeal tribunal; and 

(b) in such other cases, to a social security appeal tribunal.

(2) Regulations may make provision as to the manner in which, and the time within which, appeals are to be brought.

(3) An award on an appeal under this section replaces any award which was the subject of the appeal.

(4) Where a person who has been awarded a disability living allowance consisting of one component alleges on an appeal that he is also entitled to the other component, the tribunal need not consider the question of his entitlement to the component which he has already been awarded or the rate of that component.

(5) Where a person who has been awarded a disability living allowance consisting of both components alleges on an appeal that he is entitled to one component at a higher rate than that at which it has been awarded, the tribunal need not consider the question of his entitlement to the other component or the rate of that component. 

(6) The tribunal shall not consider -

(a) a person's entitlement to a component that has been awarded for life; or

(b) the rate of a component so awarded; or 

(c) the period for which a component has been so awarded,

unless 

(i) the appeal expressly raises that question; or

(ii) information is available to the tribunal which gives it reasonable grounds for believing that entitlement to the component, or entitlement to it at the rate awarded or for that period, ought not to continue.

17. Much of the hearing and the written submissions were directed to section 33(6). Having considered the legislation I consider the position to be as follows. I begin, however, by summarising the particular set of facts with which I am concerned. These are that in September 1993, the claimant was in receipt of a disability living allowance consisting of two components. First, the care component, at the middle rate, which he had been awarded for life. Secondly, the mobility component, at the higher rate, which he had been awarded until 22nd January 1994. If steps were not taken to renew the mobility component, his disability living allowance would have continued after 22nd January 1994, but it would then consist of a single component. He applied to renew the mobility component. On 13th October 1993, the adjudication officer rejected that renewal claim. His written decision included the words quoted in paragraph 4 of this decision. The claimant applied within three months for a review of that decision. A second adjudication officer reviewed the decision given on 13th October 1993, but did not revise it. That decision was given in accordance with section 30(1) of the Social Security Administration Act 1992. The claimant then appealed to a disability appeal tribunal.

18. Applying the legislation to those facts, I reach the following conclusions.

(1) Disability living allowance is a curious benefit because it results from an amalgamation of two, previously quite separate, benefits - namely, attendance allowance, which still exists as a separate benefit for certain categories of person, and mobility allowance. The two benefits are now called "components". However, each component retains its own statutory tests and rate structure. Amalgamation has been achieved by providing that at any one time an applicant shall receive a single award of the total amount to which he is entitled.

(2) Section 71 of the Social Security Contributions and Benefits Act 1992 (the "Contributions and Benefits Act") provides, first, that disability living allowance shall consist of two components, namely a care component and a mobility component. The section then goes on to provide, among other matters, that a "person's entitlement to a disability living allowance may be an entitlement to either component or to both of them. The words "a disability living allowance" should be noted. Section 71 consists of six subsections, five of which use those words or the words "a person's disability living allowance". For example, subsection (3) provides that a "person may be awarded either component for a fixed period or for life but if his award of a disability living allowance consists of both components he may not be awarded the components for different fixed periods". (He may, however, one component for life and the other for a fixed period.) Again subsection (5) provides that the "weekly rate of a person's disability living allowance for a week for he has been awarded both components is the aggregate weekly rates for the two components as so determined." The relevant parts of both the Contributions and Benefits Act (sections 71 to 76) and the Social Security Administration Act 1992 (the "Administration Act") (sections 30 to 35) use the words "a disability living allowance".

(3) It follows that at any one time there will be only one award of a disability living allowance in favour of a person. That award may consist of one or both components. In the latter event, both components may be awarded for life or both may be awarded for the same fixed period.

(4) Further, one component may be awarded for life and the other for a fixed period. In such case, if the fixed period comes to an end without a further award of the relevant component, the person entitled continues to receive a disability living allowance without any break in continuity. However, after the expiry of the fixed period, the disability living allowance will consist of one component only. Namely, that which was awarded for life. 

(5) A claim for a disability living allowance must be submitted to an adjudication officer in accordance with section 20 of the Administration Act. The adjudication officer makes a decision in accordance with section 21 of that Act.

(6) If an applicant is not entirely satisfied with the decision of the adjudication officer he cannot appeal directly to a disability appeal tribunal. Instead, he must apply under section 30(1) of the Administration Act for a review of the adjudication officer's decision. He must do so within the prescribed period. This is currently three months beginning with the date he was given the adjudication officer's decision. Section 30(1), so far as relevant, provides as follows:

"(1) On an application under this section made within [three months], a decision of an adjudication officer under section 21 above which relates to ... a disability living allowance ... may be reviewed on any ground ...".

(7) Such a review will be conducted by a different adjudication officer - see section 30(11) of the Administration Act - and is often referred to as a "section 30(1) review". An applicant can only appeal to a disability appeal tribunal after such a review has taken place. On the other hand he does not have to show any particular reason, other than that he thinks that the original decision was wrong, for seeking a review. In effect, he is entitled to have the original decision reviewed as of right. 

(8) If an applicant seeks any other kind of review - for example, if he has failed to apply within the prescribed period of three months or if he is otherwise seeking an increase in the rate at which one or other of the components is paid - he must bring his application within one or more of the grounds set out in section 30(2) of the Administration Act. That subsection requires a person seeking any kind of review, other than one under section 30(1), to show that one or more of a number of grounds exist. The most important of these grounds are that the original decision was given in ignorance of, or was based on a mistake as to, some material fact or that there has been a relevant change of circumstances, or that such a change is anticipated or that the decision of which review is being sought was erroneous in point of law. 

(9) Once again an adverse decision, including a decision that no review can be conducted because none of the specified grounds has been made out, cannot be appealed direct to a disability appeal tribunal. The applicant must first apply, within three months, for the matter to be reviewed by a second adjudication officer in accordance with section 30(1). Technically, it is that decision which is appealed to the disability appeal tribunal but in cases where the second adjudication officer refuses to revise the decision of the first adjudication officer the real issue will be as to the correctness of the latter decision.

(10) Section 30(12), which provides as follows, should be noted:

"(12) Except in prescribed circumstances, where a claim for a disability living allowance in respect of a person already awarded such an allowance by an adjudication officer is made or treated as made during the period for which he has been awarded the allowance, it shall be treated as an application for review under this section."

(11) The prescribed circumstances are set out in regulation 13C of the Social Security (Claims and Payments) Regulations 1987 (SI 1987/1968).

"(1) A person entitled to an award of disability living allowance may make a further claim for disability living allowance during the period of six months immediately before the existing award expires."

In such circumstances, regulation 13C(2) gives the adjudication officer a discretion to treat the claim as if made on the first day after the expiry of the existing award. The present appeal does not, however, fall within the prescribed circumstances. This is because, at the time the claimant applied for renewal of the mobility component, he had been awarded the care component for life. Consequently, his disability living allowance would not expire on 22nd January 1994. It would continue, although it would then compose only one component. Consequently section 30(12) applied and the adjudication officer was right to say, as he did at the beginning of his written decision, following "the application made on 7/9/93, I have reviewed the decision of the adjudication officer awarding disability living allowance." He did so on the basis that a relevant change of circumstances had occurred which was "that the award of mobility component expires on 22/1/94 ...". (In view of the manner in which the adjudication officer proceeded it is not necessary for me to decide whether a review under section 30(12) can be conducted on any ground. However, I think it at least arguable that this is so.)

(12) What the adjudication officer had before him in October 1993, was a single award consisting of two components. As his decision makes plain, he confined his attention to the mobility component and did not consider the care component. He was able to do so, notwithstanding the fact that what was before him was a single award, because of subsections (2), (3) and (4) of section 32 of the Administration Act, which largely mirror subsections (4), (5) and (6) of section 33 of that Act.

(13) Subsections (2) and (3) of section 32 provide that the adjudication officer need not consider an applicant's entitlement to a component which he already has in case where an applicant is either seeking the other component or where he is seeking that component at a higher rate than that at which it has been awarded. The adjudication officer may consider the component which is not the subject matter of the application but he is not obliged to do so where such consideration is unnecessary. These subsections absolve the adjudication officer from carrying out investigations into matters which are not in dispute and where there is nothing to suggest that any investigation should be carried out. In my judgment, subsections (2) and (3) would be completely unnecessary if all that the adjudication officer was entitled to consider was the component which the applicant was currently seeking or seeking at a higher rate than that at which it had been awarded.

(14) Similar considerations apply to section 32(4) which, at the relevant time, prohibited the adjudication officer, on a review under section 30 of the Administration Act, from considering questions relating to a lifetime award of a component unless the person awarded that component expressly applied for consideration of that question or information was available to the adjudication officer which gave him reasonable grounds for believing entitlement to the component, or entitlement to it at the rate awarded or for that period, ought not to continue. Again, such a prohibition would be unnecessary unless the adjudication officer would otherwise be able to consider the matter.

(15) For completeness, I should say that with effect from 1st July 1997, section 32(4)(b) has been amended so that it now reads "(b) there has been supplied to the adjudication officer by the Secretary of State, or is otherwise available to him, information which gives him reasonable grounds for believing ...".

(15) Section 32 of the Administration Act contains provisions dealing with the conduct and effect of reviews carried out adjudication officers. Subsection (1) provides that :

"(1) An award of ... a disability allowance ... on a review under section 30 above replaces any award which was the subject of the review."

(17) Consequently the adjudication officer's decision of 13th October 1993 replaced the previous award. The effect of that decision, at least from 22nd January 1994 onwards, was that the claimant continued to be entitled to the care component, no investigation of that component having taken place, but was no longer entitled to the mobility component. The whole of that decision, not just the latter part, was before the second tribunal.

(18) The second tribunal was, however, prohibited from considering the lifetime award of the care component by section 33(6) unless one of the tests set out in that section were satisfied. I accept Mr Norman's submission that the claimant's appeal did not expressly raise a question relating to that component. That being so, what is meant by the words "information is available to the tribunal which gives it reasonable grounds for believing that entitlement ... ought not to continue"?

(19) I accept that a disability appeal tribunal can only proceed if the necessary information is before it at the time it considers whether the prohibition in section 33(6) is overridden. The disability appeal tribunal cannot, at that stage, direct enquiries or the gathering of further information to enable it to decide whether to go further. The members must make a decision on the information then available to them.

(20) However, thereafter I part company with Mr Norman's analysis of section 33(6). I accept Mr Heath's submission that the words "reasonable grounds for believing" are merely the key which enables a disability appeal tribunal to proceed further and look at the facts in detail. I further accept his submission that the test is a low one. At this stage, the tribunal is not making a decision that entitlement should or should not continue. That comes later. They are merely looking to see whether there are reasonable grounds for believing that it ought not to continue. If the members do so consider, then they can proceed to look at the facts in detail, make whatever findings may be necessary and reach a decision. In my judgment, at this preliminary stage the test is not a high one and a decision to proceed will not be made in error of law unless it is one that no reasonable tribunal, properly directing themselves, could have come to. Parliament meant what it said. All that is required are reasonable grounds for belief.

(21) In the present case, the second tribunal clearly had such grounds. Quite apart from anything else, the report of Doctor Paul Newman, referred to below and which was adduced on behalf of the claimant, commented that the claimant's daily care needs were not sufficiently frequent to qualify him for the care component.

(22) Further, having passed the section 33(6) test, the second tribunal did not have to find an independent ground of review within section 32(2). Although the adjudication officer had not considered the care component, what the second tribunal had before them was a single decision or award under which the claimant was entitled to the care component but, after 22nd January 1994, was not entitled to the mobility component. An award which resulted from an application which was required to be treated as an application for a review. The whole of that decision was before the second tribunal and not just part of it. However, section 33(6) prohibited the members from considering the lifetime award of the care component unless the test in section 33(6) was satisfied. Since this was so, there was nothing further which prevented them from doing so.

(23) I consider that the above conclusions are in accordance with paragraph 4 of decision R(DLA)1/95 and paragraph 6 of R(A)2/90, which is an attendance allowance case. See also paragraphs 5 to 8 of decision CSDLA/180/94 (starred as 28/95) to which Mr Heath referred me.

(24) A tribunal must, of course, act fairly and judicially. If the members are minded to consider the unappealed component, they must indicate this at an early stage in the hearing. They should also identify the information which leads them to believe that entitlement ought to continue. However, they need only do so briefly at the preliminary stage. When, later, they come to consider the matter in detail they will either decide that entitlement should continue or that it should not. In the latter event, they must give adequate reasons explaining why they have reached that decision. If the appeal tribunal does decide that there are reasonable grounds for believing that entitlement to the unappealed component ought not to consider, it should proceed to consider the matter in detail and come to a decision - one way or the other. In my judgment there are no other bars preventing them from doing so. 

19. The above analysis appears to me to accord with reality. Disability living allowance is, in the first instance, based on self-assessment. The claimant fills in a questionnaire and the adjudication officer makes a decision on the basis of the answers he or she has given. In most cases the members of the appeal tribunal will have before them more material than was available to the adjudication officer and will also have the advantage of seeing and hearing the claimant. In many cases they will have vastly more information than was available to the adjudication officer. For example, hospital records or detailed medical reports prepared by consultants for use by the tribunal. 

Walking

20. The claimant had originally been granted the mobility component on the basis that he was only able to walk 10 to 15 yards without severe discomfort. However, in the claim pack which he completed on 1st October 1992, he said that he could walk 50 yards in 15 to 20 minutes before he felt he was in severe discomfort. See page 19 of the case papers. He made the same statement in the claim pack which he completed on 1st September 1993. See page 76. On 15th February 1994, his general practitioner wrote a letter in which he said that the claimant "... was seen by me on 11th February 1994. He told me that he can not walk more than fifty yards, if he has to walk a longer distance, he has to take a rest about every fifty yards." The case papers also include a letter from a Doctor R.E. Nicol, who is a consultant's clinical assistant, dated 20th March 1992. That letter went into the claimant's medical problems in detail and ended by expressing the cautious view that whilst he would be unable to manage a job which involved him being on his feet for any length of time, he might be able to manage a job when he was sitting provided that he did not have to stretch or lean forward too much. Doctor Nicol did not say that the claimant could walk but, equally, he does not say that he was unable to do so. Doctor Paul Newton, in his report dated 15th February 1995, said:

"He tells me that the pain in the knees is now constant though worse with walking, so that he can only manage about fifty yards maximum before the pain stops him"

In summing up, Doctor Newton said;

"In terms of his mobility I noted that his walking was markedly slow and obviously accompanied by pain. I do not think that he necessarily requires a companion to walk with but my guess is that he would experience moderately severe pain after approximately fifty yards or so which would cause him to rest. I note that his opinion is in accord with his own General Practitioner's observations and on these grounds I would regard him as qualifying for the mobility component of D.L.A."

21. In short, the claimant said that he could walk 50 yards very slowly before the onset of severe discomfort in the two claim packs I have referred to and he said the same to both his general practitioner and Doctor Newton. 

22. The claimant also gave a considerable amount of evidence about his walking abilities to both the first tribunal and the second tribunal. The latter body made the following findings. They appear in the section headed "Reasons for decision" but are still findings. The full text will be found beginning at page 104 of the papers. After referring to the fact that the claimant had originally been awarded the mobility component on the basis that he could only walk 10 to 15 yards, the second tribunal said:

"... From his own evidence he has improved and that he himself states that he can now walk 50 yards before experiencing pain."

They then reviewed the medical evidence and said:

"In our opinion, the clinical signs do not account for the degree of pain and disability which [the claimant] describes. It is always difficult to assess pain, but in this respect we note that he is on 6 paracetamol per day which is a low level of analgesic..

...

The issue before us was whether [the claimant] is virtually unable to walk and in making our decision we had to consider whether his physical condition is such that his ability to walk out of doors is so limited as regards the distance over which or the speed at which or the length of time for which or the manner in which he can make progress on foot without severe discomfort that he is virtually unable to walk or the exertion required to walk would constitute a danger to his life or would be likely to lead to a serious deterioration in his health. 

No evidence was adduced to indicate that the exertion required to walk would constitute a danger to his life or be likely to lead to a serious deterioration in his health. We were concerned with time, manner, speed and severe discomfort. We accept that [the claimant] walks slowly and that he is in some pain but in our view the evidence was insufficient to indicate that his speed was so slow and the length of time for which he would walk and the manner in which he could walk was such that it amounted to virtual inability to walk. As far as the severe discomfort is concerned, the objective evidence indicated that the [the claimant's] pain did not reach the level of severe discomfort such as to make him virtually unable to walk."

I see nothing wrong with those findings. The second tribunal directed themselves properly and approached the question carefully.

The cooking test

23. There are two references to cooking in Doctor Newton's report. On the second page (page 108 in the papers) after referring to the fact that the claimant is a married man with seven children all of whom, at that time at any rate, still lived at home, Doctor Newton said that the claimant "tells me that he needs help with a number of daily activities including ... cooking/preparation of food". On the third page (page 109) he said:

"... He is not able to stand for anything more than a few minutes and this would certainly compromise his cooking abilities though my overall impression is that he could prepare a cooked meal with the frequent use of a kitchen stool to rest on, and his daily care needs are not sufficiently frequent to qualify him for the care component of Disability Living Allowance."

24. The claimant himself had not made a claim based on the cooking test. He merely said that his wife cooked all meals for him. As far as I can see there was no evidence before either the first tribunal or the second tribunal that the claimant was unable to cook for himself. The second tribunal confined themselves to finding that the claimant's wife had always done the cooking and stating in their reasons that there were no grounds for believing that he could not prepare a cooked meal for himself if he had the ingredients. Given the evidence, I see nothing wrong with that conclusion. 

Other matters

25. Mr Norman also submitted in relation to the mobility component that, since the claim thereto was a renewal claim, the second tribunal should have had regard to the fact that the mobility component had previously been awarded and he referred to decision CM/113/91 (starred as 54/94). He very properly also drew my attention to decision CM/20/94 (starred as 12/95) and to remarks which might be said to be inconsistent with the earlier decision. If there is a difference of view expressed in those two decisions, then I respectfully follow what was said in paragraph 14 of CM/20/94. In any event, in my judgment the second tribunal adequately explained why they were not renewing the award of the mobility component. 

26. In paragraph 4.10 of his written submissions to the Commissioner, the adjudication officer submits that the second tribunal failed to give adequate reasons for deciding that the claimant was not entitled to the care component at the middle rate from 5th May 1995, rather than from 15th February 1995 when Doctor Newton gave his report expressing the opinion that the claimant did not meet the statutory criteria. For my part, I see nothing wrong in the choice of the later date. It is to the claimant's advantage and I see no error.

27. For these reasons I dismiss the appeal.

(Signed) 

J.P. Powell
Commissioner
27th April 1998

