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1. My decision is that the decision of the disability appeal tribunal given on 13 November 1995 on this claim for review of disability living allowance for a person suffering from chronic schizophrenia was erroneous in law in two respects; but neither affects the validity of the tribunal's factual judgment on the evidence before them. In consequence, I set aside their decision but exercise the power under ss. 23(7)(a) and 34(4) Social Security Administration Act 1992 to substitute my own decision which will have the same practical effect as that of the tribunal for the purpose of determining the claimant's entitlement from now on.

2. My decision in place of that of the tribunal is that the earlier decision of an adjudication officer given on 25 January 1993 awarding the care component of the allowance at the lowest rate was given in ignorance of the material facts about his condition contained in his wife's letter of application for review dated 4 April 1995 at pages 54-56 and the evidence subsequently provided at pages 57-124, in particular as to the extent of his need for night attention. Consequently it is right for that decision to be revised with effect from three months before the date that application for review was received, that is from 6 January 1995. Further retrospective revision cannot be justified as there is no evidence to indicate that the case falls within any of the provisions of regs 57 or 59 Social Security (Adjudication) Regulations 1995 SI No 1801 that allow this. 

3. As regards the period from 6 January 1995 onwards I am satisfied on the documentary evidence and the facts found by the tribunal that the conditions for daytime supervision under s. 72(1)(b)(ii) and for night-time attention under s. 72(1)(c)(i) Social Security Contributions and Benefits Act 1992 are met in relation to the claimant. His entitlement to the middle rate care component and to the lower rate mobility component awarded to him by the tribunal up to 5 April 2002 being in any event conceded by the adjudication officer (page 144), I hold him in the result entitled to both lower rate mobility and highest rate care components for the period from 6 January 1995 to 5 April 2002, both dates inclusive. As I have said this will produce the same practical effect as the decision of the tribunal, as I understand their award of increased benefit from an earlier date was not suspended even though in my view it was erroneous.

4. I held an oral hearing of this appeal which was brought by the adjudication officer against the tribunal's decision. Jeremy Heath of the DSS solicitor's office appeared for the adjudication officer and Stephen Spencer of the Disability Law Service appeared for the claimant. 

5. The claimant is a man now aged 51 who has suffered from chronic schizophrenia for many years. No one who reads through the evidence in this case could fail to be affected by the descriptions of the effects this horrible disease has on him and his family and of the superhuman efforts his wife has made, with very little respite, to help him cope with it and lead as normal a life as possible. 

6. As compliance with the day supervision condition is conceded, I need not go into any detail on that beyond saying that the tribunal's conclusion that he requires continual supervision by day appears to me justified, having regard to the evidence of his inability to concentrate or cope with normal everyday pressures which leaves him prone to panic and forget such things as turning off fires and taps. 

7. As regards the night conditions it is not I think established that he requires another person to be awake and watch over him for a prolonged period or at frequent intervals to avoid substantial danger. However the evidence at pages 113, 117 and 122 shows that because of his condition it is very difficult for him to maintain normal sleep patterns; so that there are often lengthy and repeated periods during the night when he wakes up with extreme anxiety or depression, and has to be talked back down into a more rational frame of mind by his wife. This was the foundation for the tribunal's conclusion recorded at pages 126-127 that because of his disabling illness he requires prolonged and repeated attention from another person at night in connection with his bodily functions. 

8. The adjudication officer appealed against the tribunal's decision awarding the highest rate of care component for a ten year period backdated to 6 April 1992, on the two grounds (page 134) that they erred in law:

"(a) in deciding that talking to the claimant during his periods of wakefulness at night was attention in connection with the bodily functions of sleeping and talking; and 

(b) in failing to have regard to regulation 59 of the Adjudication Regulations 1995 and awarding increased benefit from a date more than 12 months before the date of application for review." 

9. The second ground of appeal reflected regs 57 and 59 of the Adjudication Regulations which place a limit on the arrears of benefit that can be awarded by way of retrospective review of an earlier decision for ignorance of fact under s. 25(1)(a) Social Security Administration Act 1992: the basis on which the tribunal expressed themselves to be altering the earlier and much lower award of benefit made in 1993, still running at the date of their decision. By reg. 59 such reviews may be made effective from three months before the date of the application, or twelve months if good cause for delay in applying is shown, but not longer unless the special exception in reg. 57 for certain departmental errors, etc., is shown to apply.

10. In the helpful submissions made by the adjudication officer on 18 September 1996 (pages 141-4) and by Mr Heath at the hearing before me, it was made clear that since payment of benefit for the earlier period had not in fact been suspended there was no longer any practical significance in the second ground of appeal. However the adjudication officer did wish to pursue the important question of the extent to which a person who has to spend time talking to and calming down a mentally disabled claimant whose sleep pattern is interrupted by night terrors can be said to be giving them "attention in connection with their bodily functions". 

11. Before me Mr Spencer maintained and amplified earlier written submissions made on behalf of the claimant (I think with the assistance of the National Schizophrenia Fellowship) that sleep is an essential bodily function; and if the normal sleep patterns are too badly disturbed as a result of a person's mental illness a vicious circle can develop and lead to much more severe mental and physical consequences, so that the kind of attention involved in talking to them and calming them down is a most important and necessary part of the assistance a carer has to give in trying to help them maintain some kind of a normal life. As it is put on page 147:

"The carer needs to be around to listen to what is being said firstly so that they can take action if the sufferer does attempt to harm themselves, and secondly so that by allowing the sufferer to express their fears and worries the problem may be put into some sort of context which will then allow sleep to take place."
The well known observations of Lord Woolf in Mallinson v Secretary of State [1994] 1 WLR 630 at 637B are relied on to show that this kind of attention involves the degree of close personal contact to enable it to count as "attention" for the purposes of s. 72, even though the principal way in which it is given is by means of the spoken word.

12. I accept the claimant's submissions on this basic issue. It seems to me there is no doubt that sleeping is one of the "bodily functions" within the meaning of s. 72, and that if a person who suffers from a mental disability (as schizophrenia undoubtedly is for this purpose) has a need for attention from another person in order to maintain more normal sleep patterns, and avoid themselves getting into such an upset state that they cease to be able to sleep altogether and end up even more seriously disordered, that must be attention in connection with their bodily function of sleeping. Moreover the kind of attention described here, of talking to the disturbed person when they wake up in bed, trying to get them to put into words what is troubling them and talking to them about it in a more rational light, does in my judgment satisfy Lord Woolf's test as to close personal attention by means of the spoken word: even where not, as it no doubt very often is, accompanied by some form of reassuring physical contact such as holding their hand or putting an arm round them. This also appears to me wholly consistent with the most recent pronouncements in the House of Lords on what can constitute attention in connection with bodily functions in the Cockburn and Fairey cases [1997] 1 WLR 799, and with the Commissioner's decision in case CDLA 403/94 holding that "attention in connection with bodily functions" could include sitting up and talking with a hot drink with a person whose sleeping was interrupted by mental disability - in that case as the result of a brain haemorrhage. 

13. In the present case, the whole of the evidence put before the tribunal as regards the night attention condition was directed towards the help the claimant needs in connection with his vulnerable sleep patterns. Specific details were given in the letter on his behalf dated 17 August 1995 at page 122 that this kind of attention is needed once or twice a night for approximately an hour each time, on four or five nights of the week. The tribunal appear to have accepted that if that degree of attention was required it amounted to "prolonged or repeated" attention in connection with the claimant's bodily functions and in my judgment they were right to do so. Where I think they erred was in referring to the bodily functions in question as being both those of "sleeping and talking", as there was no evidence of the claimant experiencing any difficulty with his talking: this was merely the means by which he was given the attention he needs to settle him back down into the vital function of sleeping. However it is quite plain that this is what the evidence was directed to, and although the tribunal were I think wrong to express it in the way they did I find no reason to doubt the correctness of their actual conclusion on the facts. 

14. The tribunal were also wrong in my judgment, as pointed out by the adjudication officer in his second ground of appeal, to purport to award the claimant benefit retrospectively to 6 April 1992 on a review of the earlier benefit award of 25 January 1993 for ignorance of material fact, without identifying any grounds within reg 57 of the adjudication regulations on which a revised award could properly be made retrospective for that period. Although I accept that as the tribunal said the earlier decision had been given in ignorance of the true extent of the claimant's difficulties and the attention he needs as a result of his condition, this would only justify a review under reg 59(1)(e)(ii) with effect from a date not earlier then three months before the making of an application for review that was accompanied or followed by the further evidence or information to justify it. There is nothing to show that there was any reason why the amplified information about the claimant's continuing condition could not have been provided and the application for review made earlier, or to suggest that the case could be got within the "good cause" extension of the normal time limit under reg 59(2).

15. In those circumstances it seems to me that the normal limitation to three months before the date of the application for review must be applicable, and the tribunal were not justified in awarding the claimant an increased rate of benefit for any earlier period. For that reason my revised decision is limited to the period from 6 January 1995, though if an overpayment of benefit has been made for the earlier period it will not be recoverable as there is no question of it having been caused by any misrepresentation or non-disclosure on the part of the claimant or his wife.

16. For those reasons, I allow the adjudication officer's appeal and set aside the tribunal's decision but substitute the decision set out in paras 2 and 3 above.

Signed

P L Howell
Commissioner 
9 October 1997 

