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1. For the reasons given below the decision of the disability appeal tribunal given on 2 August 1995 awarding the claimant the care component of disability living allowance at the middle rate for his daytime attention needs cannot in the light of recent authority be held erroneous in point of law, and this appeal by the adjudication officer must be dismissed.

2. The claimant is a man now aged 39 who has been blind since the age of 19. He has been entitled to the lower rate mobility and lowest rate care components of the allowance under life awards made from 6 April 1992 and these entitlements are not challenged. He is married and obviously has managed to adapt and cope reasonably well with his disability, in common with many other blind people. This appeal arises out of an application he made on 9 November 1994 for his benefit to be reviewed. That application was in a standard form prepared by a welfare rights service in the light of the House of Lords decision in Mallinson v Secretary of State [1994] 1 WLR 630. It included a checklist of items suggesting to the claimant the evidence he might give to increase his chances of getting benefit: pages T2-T6. Not surprisingly, the claimant signed the letter and ticked every one of the items. In common with other Commissioners I have reservations about this method of preparing "evidence" on what should be an inquiry into the individual claimant's actual needs, not a general trawl. 

3. Nevertheless, the tribunal accepted the claimant's evidence as amplified by him and his wife in oral evidence at the hearing, and were satisfied that the totality of his needs for attention during the daytime, including those they took into account as "needs for attention in connection with seeing" in the light of the Mallinson decision, did amount on the facts to a need for frequent attention throughout the day in connection with his bodily functions. Their material findings of fact and reasons were stated as follows, on page T25:

"He needs help during the day with dressing, going to the bathroom and toilet, helping with his medication, reading correspondence and newspapers, preparing food, cooking, cutting up food, pouring drinks, checking liquid levels in cups, reading menus, locating toilets in public places and getting to various places of entertainment. ...

The tribunal believed that the number and variety of items which are referred to by the claimant with which he needs help and which are set out on page 4 of the submission and also in the statement of facts amount to reasonable and frequent attention during the day for which he is entitled to the care component at the middle rate, there being no real night needs. The claimant is only entitled to this from the date of the [Mallinson] decision namely 21 April 1994."

4. Against that decision the adjudication officer appealed on the two grounds set out in the notice of application at page 36: first that the tribunal had erred in law in deciding that assistance with domestic tasks is attention in connection with a bodily function, and second that they had been wrong in deciding the case on the basis that assistance to enable the claimant to take part in "social and leisure activities" could be included in the reckoning of what attention was reasonably required. It was impliedly accepted that the "bodily function" by reference to which the assessment was to be made was the claimant's absent function of seeing, which was the way the tribunal had approached the matter following the decision in Mallinson. 

5. Following the further decision of the House of Lords in Cockburn and Fairey, [1997] 1 WLR 799, the adjudication officer withdraws his second ground of appeal but maintains the first, and adds a further one that the tribunal's findings on the leisure activities they took into account were inadequate: see supplemental submission of 16 June 1997, pages 48-49.

6. As regards the "social and leisure activities" the adjudication officer is plainly right to have withdrawn his original challenge to the tribunal's decision, as the House of Lords has now decided that assistance shown to be required by a disabled person in the course of such activities may be brought into the reckoning of the total assistance he or she reasonably requires in consequence of the disability, and the assessment of what is or is not reasonable in an individual case is a matter of fact and degree for the adjudication officer (or the tribunal on appeal) to determine: [1997] 1 WLR at 815A-E. In the present case the tribunal recorded that they believed the claimant's evidence and referred specifically in the passage quoted above to the kind of things they were including in the assessment by way of assistance to the claimant when going out and about. It seems to me that their findings and reasoning were sufficiently clearly given in the record of their decision, and in the light of the House of Lords decisions it cannot be said that they went wrong in principle. On this aspect of the case, I therefore reject both the original and the new grounds of appeal.

7. This leaves the first ground of appeal, that the tribunal had wrongly allowed "assistance with domestic tasks" into the reckoning. The submission reflects a paragraph in the original decision of the adjudication officer on review at page T20 saying:

"[The claimant] states he needs assistance with his laundry, checking that his house is clean and with shopping.

Help which is required for the above cannot be considered as attention reasonably required as these are ordinary domestic duties which do not require the physical presence of [the claimant]. Neither is an action of a close and intimate nature and so cannot be said to be sufficiently closely connected to a bodily function."

8. This paragraph which is frequently generated in adjudication officers' decisions by any mention of domestic activity is based on a well established line of authority going back over many years in attendance allowance and disability allowance cases, and referred to in para 8 of the adjudication officer's submission of 15 November 1995. It derives from well known passages in the judgments of Lord Denning MR and Dunn LJ in Packer's case, [1981] 1 WLR 1017 defining the limits of "attention in connection with bodily functions". Broadly the principle established and acted on ever since has been that the doing of cooking, laundry or household chores for a disabled person, or going out and doing the shopping for them, when performed separately from the disabled person are to be regarded as too remote to count as "attention" in connection with their bodily functions of eating, going to the toilet and so forth, even though the need for extra assistance of this kind is due entirely to their disability and they would not be able to manage for themselves without it. 

9. This principle has now been reconsidered and expressly reaffirmed by the House of Lords in the Cockburn case heard together with Fairey, confirming the decisions of the Commissioner and the Court of Appeal that the assistance an elderly lady suffering from incontinence undoubtedly needed with extra washing of bedclothes as a result of the difficulties she has with that particular bodily function as many people do, and also of her arthritis, was not of a sufficiently close, intimate and personal nature to count as attention being given in connection with her bodily functions because the laundry could be taken away and done elsewhere: cf. per Lord Mustill at [1997] 1 WLR 803G. 

10. However the adjudication officer's first ground of appeal in the present case appears to me to miss the point in attempting to found on this principle. The needs for attention which this claimant identified and the tribunal by and large accepted were not for someone else to take his laundry away, perform domestic chores or go out to the shops instead of him. His whole case was based on his need as a blind person to have the minimum assistance necessary from someone at his side to supplement his missing sight while himself was struggling to do these tasks, and so lead as normal a life as possible.

11. On the authority of the House of Lords decisions in Mallinson and Fairey (and in particular the ratio of the majority in the first case as explained in the second at [1997] 1 WLR 806-809) such assistance to a blind person is now eligible to be taken into account, not in connection with the functions of eating, keeping clean, etc., that were in point in the other line of authority, but in connection with his non-existent function of seeing. The weight to be attached to it in deciding what was reasonable and what should be accounted a "normal" life for this claimant to try and lead was a matter for the tribunal to assess, but it is not wrong in law to include such domestic "assistance to see". In the expanded universe for such claimants following the House of Lords decisions, I am unable to identify an error of principle in the decision of the tribunal.

12. For those reasons I dismiss the adjudication officer's appeal. The implications of the present state of the law, under which an incontinent old lady who cannot go out may not get the allowance while a healthy blind person who likes going to parties, theatres and restaurants does, are I think a matter for the Secretary of State to consider, as I very much doubt whether the present manifest imbalances between claimants with different forms of disability are now capable of remedy by judicial interpretation.
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