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[ORAL HEARING] 
1. My decision is that the decision of the disability appeal tribunal given on 30 September 1996 on this claim for disability living allowance was not erroneous in point of law, and the claimant's appeal against it is therefore dismissed.

2. I held an oral hearing of the appeal which had been granted at the request of the claimant. She was represented by Joe Power, welfare benefits adviser with the Bristol City Council, and the adjudication officer appeared by Marie Demetriou of the solicitor's office, Department of Social Security. I have taken into account all their helpful written and oral submissions, including those made after the appeal hearing on the requirements for the lower rate mobility component.

3. The claimant who is a lady now aged 50 has for quite a time now been suffering from anxiety which manifests itself in particular in panic attacks and agoraphobia. She claimed disability living allowance in November 1995 for mobility only, saying on the form that she needed a taxi to help her go out, and had to have support from her sons and friends: in the form of encouragement to do things, being there with her when she felt unsafe, and being available for her to talk to on the phone as she was unable to go out because of her condition. She said she needed help with getting around because she lost her breath and felt she was going to collapse when she went out walking and that she needed somebody with her. This was supported by the community psychiatric nurse under whose care she is, with a diagnosis at page 41 of chronic anxiety and panic attacks which is not disputed. In a further helpful report dated 12 December 1995 at pages 55-57 he amplifies this by saying that she has a paranoid type illness for which she is having to be given injections of a major tranquilliser, and was unable to walk out doors without the help of another person because of anxiety and panic attacks. At that time she was becoming increasingly isolated, found it difficult to venture outside and was depending heavily on the telephone for human contact.

4. Following the rejection of her claim Mr Power came on the scene, and on her behalf sought a reconsideration and an award of the middle rate care component, on the ground that she needed supervision to overcome her isolation and to avoid a total breakdown in her health from the panic attacks. It was further claimed that she also required supervision when out walking so as to qualify her for the lower rate mobility component under s. 73(1)(d) Social Security Contributions and Benefits Act 1992. It was stressed that both for this and for the care component under s. 72 her need for the required level of supervision was demonstrated by her heavy reliance on the telephone for contact with other people, even if the supervision needed was not always available in the form of the presence of another person physically at her side: see the letter of 19 March 1996 and annexed statements at pages 63-69. 

5. The adjudication officer reviewing the case accepted the evidence of the claimant's anxiety and agoraphobia but pointed out that there was no evidence of any physical reason why she should be unable to walk, and that reassurance provided by another person just being there did not on its own amount to guidance or supervision so as to bring her within the conditions for lower rate mobility component under s. 73(1)(d). Nor did he accept that these conditions impaired her ability to attend to her own bodily functions, or that there was any evidence to suggest that they placed her or anyone else in danger sufficient to qualify her for any rate of the care component. 

6. The claimant appealed to the tribunal. Mr Power as her representative put forward detailed written and oral submissions on her behalf in support of the claim for lower rate mobility and middle rate care components, and they also heard oral evidence from the social worker who had been working with the claimant on behavioural lines to overcome her disorder and her fear of going out. The tribunal accepted that this help, which had been to some extent successful, amounted on the facts to "guidance and supervision" needed by her so that she qualified for the lower rate mobility component. They made an award under s. 73(1)(d) for three years, limiting it so that progress could be reviewed at the end of that time to see if the statutory condition was still met. Their findings of fact on this aspect of the case were recorded on pages 102-103 as follows:

"There was no evidence that [the claimant] is unable to walk, and it was not argued that she was unable. [The claimant's] agoraphobia is such that she cannot go out of doors without guidance and supervision. The assistance provided is far in excess of being encouragement. The disability appeal tribunal accepted [the social worker]'s evidence that since the provision of guidance and supervision for [the claimant], progress has been made. [The claimant] will now venture out of doors, and enter shops, but not supermarkets. It was agreed that this will have an effect on the general well-being of [the claimant]."

7. However they rejected the claim for care component at either the middle or lower rates (the highest rate was not argued) on the ground that the evidence indicated her main need was for encouragement and reassurance, plus somebody to supervise her when she felt anxious while cooking. Beyond this there was no evidence of personal care needs by day or night, and no evidence indicating that she was unable to prepare a cooked main meal, though admittedly she might have to be motivated in order to do so. Giving their reasons for rejecting the claim to care component they said on page 103 that most of the help she received was by way of reassurance though it was not constant, and there was no detailed evidence of personal care needs, the emphasis being on encouragement and reassurance. Nor was there any evidence that she was unable to prepare a cooked main meal for herself. They said they were agreed that the care component could not be awarded to her and preferred the argument of the adjudication officer on this to the detailed arguments produced by Mr Power, including his earlier written submissions which they took into account.

8. The appeal against that decision on behalf of the claimant was supported by the adjudication officer in written submissions at pages 110-113 and by Miss Demetriou at the hearing before me, on the ground that the tribunal recorded insufficient findings of fact and reasons for rejecting the claim for care component: in particular on whether the "encouragement and reassurance" could itself amount either to attention or to continual supervision qualifying her under s. 72(1)(a) or (b). Mr Power also developed a further line of attack which the adjudication officer did not support, that the tribunal further erred in not allowing encouragement and support over the telephone to count, in this day and age, as attention or supervision.

9. Looking at the record of the tribunal's findings and reasons in the light of the evidence and the way the matter developed before them, I do not consider the criticisms about their reasons well founded. It seems to me the tribunal were correct in saying there was no real evidence that the claimant required "attention from another person in connection with her bodily functions" in the restricted sense necessary to meet the conditions in s. 72, as to which see Cockburn and Fairey [1997] 1 WLR 799, and decision CDLA 8167/95. I find their reasons sufficiently apparent from page 103 and in particular what they said on the care aspect as summarised in para 7 above. Nor in my judgment was there any error in law in their conclusion, adopting that of the adjudication officer, that the evidence fell far short of establishing a need for continual supervision throughout the day to avoid substantial danger either to the claimant or other people. They clearly gave the evidence careful consideration and in my view it supported the conclusions they reached.

10.On the particular issue raised by Mr Power about support or encouragement given in the form of talking to the claimant over the telephone I accept the submissions of Miss Demetriou that such help does not qualify either as attention in connection with a person's bodily functions or as continual supervision to avoid substantial danger. Again for the reasons set out in CDLA 8167/95, support which can be given over the telephone is not of a sufficiently close personal or intimate nature to qualify as "attention" in the sense needed in this context. Nor does encouragement and reassurance provided by remote contact over the telephone meet the requirement for "supervision" under s. 72(1)(b), since it lacks the element of a person standing by in a position to intervene immediately to deal with substantial danger if it should materialise.

11.I asked for submissions on whether the tribunal had taken the correct approach to the lower rate mobility component test under s. 73(1)(d), in view of recent Commissioners' decisions. The subsection is plainly not as happily worded as it might be, and in particular the negative way the main condition is put ("cannot take advantage of the faculty out of doors without guidance or supervision from another person most of the time") seems prone to cause confusion. In his further submission of 7 January 1998 Mr Power set out a very helpful analysis of the relevant decisions as applicable to a person with a mental condition such as agoraphobia which may inhibit her ability to go out, even though there is nothing wrong with her physical ability to walk. On the basis of what was said in CDLA 042/94, he submitted that the test was satisfied if the claimant required encouraging, persuading or cajoling or simply reassurance [sic] from another person: provided that this had the effect of enabling the claimant to take advantage of the faculty of walking, it could amount to "guidance or supervision". He submitted that later decisions where "mere reassurance" was not accepted as supervision were too restrictive. 

12.Despite the apparent support it gets from CDLA 2364/95 para 16 (the earlier paragraphs of which are in my respectful view a reliable and helpful guide to the scope and intention of s. 73(1)(d)), Mr Power's submission that supervision could simply consist of reassurance is in my judgment too widely stated. It is I think clear from what the Commissioner says in CDLA 042/94 para 22(i)-(l) that a person who only requires the presence of another for the purpose of reassurance is not a person who "cannot walk out of doors without guidance or supervision most of the time". As he makes clear in para 22(k) while there is no condition here about substantial danger, supervision does involve "at the least monitoring" or some more active role. He then goes on to say in 22(l) that the fact that the claimant derives reassurance from the presence of another person guiding or supervising him in such ways "does not prevent action which would otherwise fall within these heads from being guidance or supervision"; but the key word is "otherwise", so that this passage is no form of authority for the proposition that mere presence to provide reassurance can be either guidance or supervision by itself. That proposition would in my judgment be wrong. 

13.It must in my view follow that by no means every person who finds it difficult or impossible to go out as a result of anxiety and agoraphobia (which are conditions of varying severity) will be able to qualify for the lower rate mobility component under s. 73(1)(d). Whether a person suffering from this kind of condition has a necessity for guidance or supervision from another person most of the time in order to go out walking has therefore to be assessed on the evidence in their particular case; and in particular on whether help that involves (and in many cases may largely consist of) encouragement and reassurance also has the required qualities to count as guidance or supervision within the ordinary accepted meanings of those terms.

14.In the present case although the behavioural work being done with the claimant of course involves a large measure of encouragement and reassurance to overcome her anxieties, the tribunal were satisfied (and recorded express findings of fact) that she could not go out of doors without guidance and supervision; and that the assistance making it possible for her to do so was "far in excess of encouragement". This appears to me to demonstrate that they were directing their minds to the right test for s. 73(1)(d), and as the adjudication officer has expressly confirmed in his further observations of 10 February 1998 that he does not seek to dispute that conclusion on the facts, there is in my view no ground for impeaching it.

15.For those reasons, the decision of the tribunal was in my judgment correct in law on both of the issues raised before them on the appeal. Their decision that the claimant was entitled to the lower rate mobility component for a three year period but not to the care component is confirmed, and the appeal to me against it is dismissed.

Signed

P L Howell
Commissioner 
3 March 1998 

