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1. For the reasons given below I grant the claimant leave to appeal out of time against the decision of the disability appeal tribunal given on 3 October 1994 rejecting his claim for mobility component of disability living allowance, and I set aside that decision as erroneous in law and remit the case to be reheard by a fresh disability appeal tribunal.

2. This case came before me on the oral hearing of the claimant's application for leave to appeal, the oral hearing having been directed by another Commissioner before whom the application originally came on 21 February 1995. At the oral hearing the claimant was represented by Mr S Cox of the Free Representation Unit, and the adjudication officer by Ms J Smith, a solicitor to the Department of Social Security.

3. Having had the grounds of the application explained to me by Mr Cox at the hearing I accepted and granted the claimant's application for leave to appeal under reg. 3(2) Social Security Commissioners Procedure Regulations 1987 S.I. No. 214, and with the consent of both parties proceeded to hear and determine the appeal itself under reg. 5(3).

4. Regulation 3(2) provides that where there has been failure to apply to the tribunal chairman for leave to appeal within the specified time, an application for leave to appeal may be made to a Commissioner who may if for special reasons he thinks fit accept and proceed to consider and determine the application. The acceptance and grant of an application under reg. 3(2) is not a mere formality, and a case for it has always to be made out. There is authority that the "special reasons" which may be taken into account under the regulation are to be interpreted broadly, and include the merits of the underlying appeal: see R(I) 5/91, R(M) 1/87, ex parte Mehta [1975] 1 WLR 1087. In the present case the decision of the tribunal had been notified to the parties on 10 October 1994 but no application for leave to appeal was made until 20 January 1995, that is some eleven days after the three month time limit under reg. 26H and para. 6A Sch. 2 Social Security (Adjudication) Regulations 1986 S.I. No. 2218 had expired. I take into account that the deadline expired just after the Christmas and New Year break and was missed by only eleven days, the main reason for the delay was illness in the office of the Free Representation Unit which is mainly staffed by volunteer workers, and that the appeal itself is supported by the adjudication officer in his submission dated 28 April 1995 as one having merit. I consider that sufficient special reasons have been shown to warrant the acceptance and grant of the application.

5. Turning to the appeal itself, the claimant is a man now aged 58 who suffered severe injuries in May 1993 when he was mugged violently by five people and thrown down some stairs at Paddington Station. He required hospital treatment for a fractured right wrist and injuries to his right hip and left leg, ankle and knee, and has never really recovered since. He lost his job and his flat and now lives in bed and breakfast accommodation, and in October 1993 suffered a further terrible blow when his 18 year old daughter was killed in a road accident. On 11 November 1993 he claimed disability living allowance, principally on the ground that he needed help with getting around. His claim was rejected and the rejection was confirmed by the disability appeal tribunal on 3 October 1994, on the ground that he did not satisfy the statutory conditions for mobility component under s.73 Social Security Contributions and Benefits Act 1992. However they did award him the care component at the lowest of the three rates under s.72, for two years from 11 November 1993, on the ground that the continuing weakness and pain in his right wrist made it impossible for him to prepare a cooked main meal for himself. 

6. The claimant sought to appeal against the decision on mobility component on the grounds that the tribunal had failed to make sufficient findings of fact or give sufficient reasons on the extent to which his walking ability was limited, by reference to the factors set out in reg. 12 Social Security (Disability Living Allowance) Regulations 1991 S.I. No. 2890 (virtual inability to walk); and had failed to apply the correct test for section 73 and reg. 12(1)(a)(ii), because their principal reason for rejecting his claim had been that "they found that he was able to walk 100 to 150 yards before severe discomfort forced him to stop"; which differed from the true test of the limit of his ability to walk without severe discomfort. 

7. The appeal is support by the adjudication officer on grounds set out in the written submission dated 28 April 1995 and amplified by Ms Smith at the hearing, that the tribunal had erred in law by failing to make and record with sufficient clarity their own findings on the extent to which the claimant's ability to walk out of doors without severe discomfort was limited in the four respects specified in reg. 12(1)(a)(ii). For the necessity in law of making and recording findings on each of the four factors of distance, speed, time, and manner of making progress on foot she relied on what was said by the Commissioner in case CSM/84/92 at paragraph 6 to the effect that in the case before him where the claimant contended that her walking ability was severely restricted by pain, it was incumbent on the tribunal to deal with the questions arising under reg 12(1)(a)(ii) and to reach and record their own findings. Consequently, said Ms Smith, the tribunal was in breach of reg. 26E(5)(b) of the Adjudication Regulations in failing to record findings on all questions of material fact and in not having given sufficient reasons for their decision. However she did not accept that any error of law had arisen as regards the distance that could be walked without severe discomfort, since it was clear that the tribunal had considered that the onset of severe discomfort was precipitated only after the claimant had progressed 100 to 150 yards, "and was not a factor before the claimant had attained this distance": cf. paragraph 14 of the adjudication officer's written submission. Mr Cox at the hearing disputed this latter point, saying that the terms in which the tribunal had expressed themselves implied that there had been some severe discomfort before the point was reached at which the claimant was forced to stop; and that in any case it was wrong to assess the distance that could be walked in isolation from whatever discomfort it occasioned, even if this only came on after the distance had been covered. 

8. In my judgment, the obligation of a tribunal applying the statutory tests under section 73 of the Social Security Contributions and Benefits Act and reg. 12(1)(a)(ii) Disability Living Allowance Regulations in order to determine whether a claimant is "virtually unable to walk" is to have regard to each of the four factors mentioned in subparagraph (ii) so far as they actually are or may be material in the particular case. I do not for my part think that it automatically amounts to an error in law if a tribunal fails to make and record a finding on each one of them regardless of whether there is any actual evidence or indication of the claimant having special limitations in every one of the four respects of distance, speed, time and manner of making progress on foot. It is not an error of law to omit reasons or findings of fact on matters that are not put in issue, or on factors under reg. 12(1)(a)(ii) which do not arise separately in the particular case, either expressly or by implication: R(M) 1/83 paras 11, 15, 16 (a decision of a Tribunal of Commissioners, and binding on me.) 

9. The requirement under reg. 26E(5) of the Adjudication Regulations for the tribunal to record findings on questions of material fact and to set out the reasoning which led to their decision must be viewed in the context of its underlying purpose. This has been said on high authority to be that "a party appearing before a tribunal is entitled to know, either expressly stated by the tribunal or inferentially stated, what it is to which the tribunal is addressing its mind"; and that "fairness requires a tribunal to give sufficient reasons to enable the parties to know the issues to which it addressed its mind and that it acted lawfully". See R v Immigration Appeal Tribunal ex parte Khan [1983] QB 790, 794; R v Civil Service Board ex parte Cunningham [1992] ICR 816, 828; Evans, Kitchen and others v Secretary of State (unrep. CA 30 July 1993). It is no part of the requirements under reg. 26E(5)(b), or of their purpose, that a tribunal should have to go through the motions of setting out unnecessary findings and reasons on points which do not arise in any real sense in the case before them. Provided that the record shows reasonably clearly, and either expressly or by inference, that the tribunal have in fact correctly had regard to all relevant factors under reg. 12(1)(a)(ii), their failure to recite them all specifically is in my judgment no error in law. 

10. Turning to the test to be applied, the basic condition of inability or virtual inability to walk from physical disablement under s.73(1)(a) of the Contributions and Benefits Act has to be read in the light of the more detailed provisions of reg. 12. There can be no doubt that the regulations may have the effect of making the conditions either more stringent or more lenient than would otherwise be the case under the section itself, since by s.73(5) circumstances may be prescribed in which a person is to be taken to satisfy or not to satisfy a condition mentioned in subsection 1(a). 

11. That the circumstances prescribed in what is now reg. 12 Disability Living Allowance Regulations are in fact wider than those in which a person might be regarded as virtually unable to walk without the assistance of the regulations, even though the regulations are expressed as restrictive in form, is confirmed by R(M) 1/83 para 13. Thus although the statutory starting point is a total inability to walk, and the concept of "virtual inability to walk" extends this to include only those who, while technically capable of walking in some sense, are still "unable to walk to any appreciable extent or practically unable to walk" (see R(M) 1/78 para 11) or "technically walk but only to an insignificant extent" (R(M) 1/91 para 6), what is "appreciable" or "significant" has to be assessed in the light of the terms of reg. 12; and these clearly contemplate that a person may be able to walk for some distance, (at some speed, and in some manner, etc.) but yet be so limited in these respects as to satisfy the condition of "virtually unable". A judgment of fact and degree has therefore to be made, and the test under reg. 12(1)(a), which is to be applied by reference to the claimant's physical condition as a whole, is in my judgment intended to be a broad one. 

12. It is impossible to lay down a priori rules for such questions as the distance a person must be found to walk without severe discomfort before he ceases to count as "virtually unable" to walk, since so much depends on the circumstances and physical state of each particular claimant. However it has been said that what "virtually unable to walk" means is a question of law ( R(M) 1/78 para 11), and some general guidance can be gleaned from the reported decisions. In the absence of any special indications from the other three factors, if a claimant is unable to cover more than 25 or 30 yards without suffering severe discomfort, his ability to walk is not "appreciable" or "significant"; while if the distance is more than 80 or 100 yards, he is unlikely to count as "virtually unable to walk" as those words have generally been interpreted in s.73 and reg. 12. In the difficult ground in between, I for my part find helpful the approach of the Commissioner in case CM 79/89 at para 13, where he said that mobility allowance (as it was then) was never designed to - and does not - embrace those who can walk 60 or 70 yards without severe discomfort. In such a case, therefore, there would have to be some other factor such as extreme slowness or difficulty because of the manner of moving forward on foot before a claimant would count as "virtually unable".

13. On the point that has arisen in this case from the tribunal's reference to severe discomfort "forcing" the claimant to stop, it has to be emphasised that what has to be determined is the extent to which the claimant can make progress on foot without severe discomfort. This means in my judgment that the tribunal is concerned to ascertain the limitations on the claimant's ability to walk without suffering severe discomfort and not how far or how long he can walk before severe discomfort begins to set in. An ability to walk 50 yards which can only be accomplished at the expense of the onset of pain amounting to severe discomfort for some time afterwards is not an ability to walk without severe discomfort, even if the pain does not begin in real earnest until the end of the 50 yards. As it was felicitously put by the late Commissioner in R(M) 1/81 para 9, you are to "ignore any extended outdoor accomplishment which the claimant could or might attain only with severe discomfort". By the same token, what needs to be assessed is how far or how long the claimant can walk without the walking giving rise to severe discomfort; even if for, say, an arthritic or asthmatic claimant the pain or discomfort to which too long a walk gives rise does not in fact set in until the end of the distance. The common enquiry as to how far a person can walk before the onset of severe discomfort ought in my view to be approached in the same light: the question that needs to be answered is how far the person can walk before severe discomfort is occasioned by going any further. And as held in R(M) 1/81, it must always be remembered that the purpose of the enquiry is to establish the practical limitations on the person's ability to walk; and that such limitations may arise even though no severe discomfort is in fact suffered: thus a person whose legs give way so that he or she has to stop and sit down after 25 yards does not lose benefit by being quite comfortable sitting down. 

14. Applying the principles as I have sought to set them out above to the present case, I have reached the conclusion that the record of the tribunal's decision does err in law in failing to make it sufficiently clear what was the distance the tribunal considered the claimant able to walk without suffering severe discomfort. I do not find it possible to infer the answer to this question satisfactorily from their finding that he was able to walk 100 to 150 yards "before severe discomfort forced him to stop" or from their reference to a letter from his own doctor, saying that the claimant was reasonably mobile although having ongoing pain from his right hip and that the doctor could not quantify the distance he could walk without pain resulting. In my view, although they obviously considered the facts of the claimant's case with considerable care and there is no ground for faulting their decision on the care component, their decision fails to record sufficient findings and reasoning to show that they applied themselves to the correct question on how far the claimant could walk without severe discomfort. As expressed, their finding appears to me necessarily to imply that a walk of 100 to 150 yards did involve severe discomfort, so that the distance that could be walked without it would presumably have to have been less; although how much less is left uncertain. 

15. I am not, however, persuaded that there was any sufficient indication before them of any particular limitation as regards speed, time or the manner of the claimant's ability to make progress on foot to make it a further error of law for them not to have dealt with these expressly in the record of their decision.

16. In the result, I hold the decision of 3 October 1994 to be erroneous in point of law for failure to record sufficient findings and reasons with regard to the material question of how far the claimant is limited in his ability to walk any distance without suffering severe discomfort, and I accordingly set it aside. In accordance with sections 34(4) and 23(7) Social Security Administration Act 1992, I refer the case to a differently constituted tribunal which I direct to rehear and redetermine the question of whether the claimant satisfies any of the conditions for the higher rate of mobility component under s.73 Contributions and Benefits Act, having regard to the points mentioned above. There being in my view no real evidence to support any suggestion that the exertion required to walk would constitute any danger to the claimant's life or have any effect on his health, there was I think no error in law in the previous tribunal not having referred specifically to reg. 12(1)(a)(iii) Disability Living Allowance Regulations, and I direct the new tribunal that in the absence of any specific evidence on this aspect it need not be considered further.

17. The appeal is allowed and the case remitted accordingly.

(Signed)

P L Howell 
Commissioner
7 June 1995 
