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DISABILITY LIVING ALLOWANCE
Appeal to the Social Security Commissioner on a question of law from the decision of Belfast Disability Appeal Tribunal dated 2 January 1997

DECISION OF THE SOCIAL SECURITY COMMISSIONER 
1. I was not requested to conduct an oral hearing in this case and I am satisfied that the matter can be conducted without such a hearing.

BACKGROUND
2. The claimant had been in receipt of Disability Living Allowance from 14 September 1993 to 14 September 1996. He had been awarded the higher rate mobility component and the middle rate care component. The claimant made a renewal claim and was awarded high rate mobility component and lowest rate care component for the main meal test from 15 September 1996. The award made on renewal was not expressed to be for a fixed period or for life (the only types of award which can be made). In those circumstances I am accepting, as it appears all parties and the Tribunal did, that the award was for life. It seems to me, however, that if an award is for life this should be stated. It would then be clear to claimants and would also tend to ensure that Adjudication Officers address their minds to whether or not a life award is inappropriate.

3. The claimant's appeal dated 17 October 1996 related to care component only. Where life-time awards are made of two components the powers of a Disability Appeal Tribunal are restricted by section 31(6) of the Social Security Administration (Northern Ireland) Act 1992. The Tribunal is not to consider a component awarded for life unless - 

(a) the appeal expressly raises that question; or

(b) information is available to the Tribunal which gives it reasonable grounds for believing that entitlement to the component or entitlement to it at the rate awarded or for that period ought not to continue.

4. In this case the appeal did not raise the question of entitlement to the higher rate of the mobility component and consequently the Tribunal could only consider the mobility component if the circumstances set out in section 31(6)(b) applied.

5. In this case the Tribunal considered both components and decided that there was no entitlement to either component of Disability Living Allowance from 15 September 1996. It is against that decision that the claimant appeals.

GROUNDS OF APPEAL
6. These are as set out on the OSSC1 Form dated 27 March 1997 and amplified in Mr Stockman's letter of 17 February 1998. I have also had the benefit of Mr Shaw's letter of 17 December 1997. In general terms the grounds of appeal appear as follows:-

(a) Mr Stockman has stated that the Tribunal must be satisfied in relation to section 31(6), that it does not refer to section 31(6) nor to what information it relies on to found consideration of the mobility component. In support of this Mr Stockman cites C21/96(DLA).

(b) Mr Stockman submits that new evidence relating to entitlement must be before the Tribunal, not simply the evidence which was available to the Adjudication Officer on which the Tribunal takes a different view. He accepts the Tribunal had General Practitioner notes (not before the Adjudication Officer) but says as the Tribunal did not rely on these notes as the basis for their decision the decision is wrong in law because the Tribunal did not rely on new evidence.

(c) As regards the care component he says the Tribunal appears to require corroborative medical evidence as regards care needs, that there is no contrary evidence except the claimant's own account to the Tribunal and that the claimant is "entitled to be believed". In support of this he cites R(SB) 33/85.

(d) As regards the care component Mr Stockman states the Tribunal have failed to make adequate findings of fact and have unreasonably rejected the claimant's evidence without contradictory evidence.

(e) Mr Stockman states the Tribunal have used the test of "severe disablement" which is not part of the statutory test.

DECISION
7. As regards ground (a) it is correct in this case that the Tribunal have not referred to section 31(6) nor specifically referred to the information which lead it to think that section 31(6) was satisfied. It appears from the findings of fact that there was information in the papers which lead the Tribunal to think it had grounds to consider the high rate mobility component award but it is undoubtedly correct that the Tribunal did not clearly set this out and did not indicate that it was aware of and applying section 31(6).

8. In the circumstances of this case where an award of the high rate mobility component had been made and renewed and was not the subject of the appeal, it does not fulfil the Tribunal's duty to give adequate reasons for its decision if it does not spell out that it has considered section 31(6) and felt it had the relevant information to give it "reasonable grounds" within that section. It should also indicate what the information was. The Tribunal may well have gone through the relevant mental processes in this case but they have not recorded same in such a manner as to make the reasons for their decision clear to parties reading same.

9. I make no comment on the adequacy or otherwise of the information which the Tribunal had before it to found consideration of the mobility component under section 31(6). I remit the matter to a completely differently constituted Tribunal which should expressly deal with section 31(6) if it considers there was information giving reasonable grounds to consider the mobility component.

10. For completeness and because I think that there are certain errors contained therein I now proceed to deal with the other grounds set out by Mr Stockman.

11. In relation to ground (b) there is no requirement of new information being available to the Tribunal to enable it to consider an award under section 31(6). Had the legislature wished to state that new information was necessary it could quite easily have expressly done so. I do not think that it intended to do so by implication, firstly because it was not necessary to do so by implication, the matter could have been clearly set out. Secondly because I think any such implicit restriction could produce an inherently absurd situation. For example, where an Adjudication Officer has awarded the high rate of the mobility component to a claimant who has stated throughout his claim that he can walk a mile without discomfort whatsoever and at a brisk speed and normal gait and who is appealing only in relation to the care component, it would be patently ridiculous for the Tribunal to continue the award of mobility component. In such a case the Tribunal may have no new information other than that which was before the Adjudication Officer but it appears to me that in such a situation the Tribunal patently obviously has reasonable grounds to consider the mobility component award. I am strengthened in this view by the fact that the Tribunal is an expert body and that the medical member of the Tribunal in particular may draw conclusions from information which are totally different than those which the Adjudication Officer with his lack of such expertise might have drawn. If the other Tribunal members share the views of the medical member in such a case they may have reasonable grounds within section 31(6) to consider an award of the component even if same was not expressly the subject of the appeal.

12. As regards ground (c), it is correct that there is no rule in our law that corroboration of a claimant's own evidence is necessary in every case for that evidence to be accepted. It is, however, incorrect to say that a claimant is entitled to be believed merely because there is no contrary evidence. Mr Stockman cited R(SB) 33/85 in support of his contention. At paragraph 14 thereof (quoting with approval R(I) 2/51) the Commissioner states:-

"There is no rule of English law that corroboration of the claimant's own evidence is necessary. In some cases a Tribunal may rightly think that they cannot act on the claimant's uncorroborated evidence either because it is self-contradictory or inherently improbable or because the claimant's demeanour does not inspire confidence in his truthfulness."

(The Commissioner indicates that Tribunals must be very cautious as to this last matter). The Commissioner makes it clear that while in his view there is no need "at large at least" for corroboration of a claimant's own evidence, he uses the term "at large" because in a given case it may be appropriate for a Tribunal to reject the claimant's uncorroborated evidence on one of the grounds indicated above (in R(I) 12/51) provided it explained why.

13. R(SB) 3/85 is not therefore authority for Mr Stockman's contention that a claimant is entitled to be believed unless there is evidence to the contrary. The assessment of evidence (and this includes its credibility) is a matter for the adjudication authority and provided reasons are given or apparent there is no error of law per se in that authority rejecting a particular person's evidence.

14. In the instant case the Chairman has used the sentence "We cannot accept .... in the absence of supportive medical evidence". I do not think the Tribunal was saying that in no case could it accept a claimant's uncorroborated evidence. The Tribunal was merely stating that in this case it found itself unable to do so. Reading the decision as a whole it is apparent to me that that is what the Tribunal was stating.

15. As regards ground (d) the Tribunal has set out findings of fact relating to the main meal test under the section marked "Reasons". Findings of primary fact would be preferable but the Tribunal has clearly set out its conclusion that the claimant could prepare a main cooked meal. It has given reasons for its conclusions and as I mentioned above there is no obligation on the Tribunal to accept the claimant's evidence even though there is no evidence to the contrary.

16. As regards ground (e) Mr Stockman is correct in that there is no free-standing test of severe disablement in relation to the care component of Disability Living Allowance. Once a claimant is found to be disabled the severity thereof is to be determined by his needs. It does not appear apparent to me in this case that the Tribunal applied an incorrect test. As the GB Commissioner said in R(SB) 5/81 "It is to be assumed that a tribunal are familiar with the statutory provisions with which they have to deal unless the record of their proceedings indicates that they misunderstood or misapplied them." I think the Tribunal was merely describing its views on the level of disablement as part of its reasoning. It does appear to have applied two tests - that of disablement and that of care and supervision needs. Nothing hinges on the matter, however as I am remitting the case for rehearing for the reasons set out in connection with ground (a) above.

(Signed) 

MOYA F BROWN
Commissioner
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