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1. My decision is that the decision of the disability appeal tribunal given at Glasgow on 27 April 1994 is erroneous upon a point of law. I set it aside. I remit the case to a freshly constituted disability appeal tribunal for a rehearing.

2. The claimant in this case was born on 29 April 1912. He died on 22 July 1994. His appointee is his daughter.

3. The case before me for an oral hearing on 7 and 8 January 1997. The claimant was represented by Mr Simon Hodge, Solicitor of the Castlemilk Law Centre. The adjudication officer was represented by Mr Bevan, Advocate instructed by Mr Neilson of the Office of the Solicitor to the Secretary of State for Scotland. Thereafter I issued a direction for further submissions in relation to the effect of section 69(1)(b) of the Social Security Administration Act 1992 for the purposes of my direction to the fresh tribunal. A continued oral hearing was fixed for 17 June 1997. The same representatives appeared.

4. The history of the case is that the claimant made a claim for attendance allowance on 3 December 1992. An adverse decision was made in respect of that claim on 15 March 1993. Thereafter the claimant sought review of that decision. Another adjudication officer reviewed the earlier decision but decided that he could not revise it so as to award benefit. That review decision is recorded on page D of the bundle. It was notified to the claimant on 19 May 1993.

5. The claimant's appeal was heard by the tribunal on 27 April 1994. The decision of the tribunal was as follows:-

"To uphold the decision of the Adjudication Officer and refuse award of Attendance Allowance".

The findings of the tribunal on questions of fact material to their decision were as follows:-

"1. Claimant aged 80 at date of claim 03.12.92.

2. Claimant suffers from poor vision, lapses of memory and has a heart disorder.

3. Claimant able to attend toilet, dress, undress, get in and out of chair and walk on level indoors.

4. Claimant's daughter provides considerable assistance to claimant and does all cooking, washing and shopping for claimant".

The reasons given by the tribunal for their decision were as follows:-

"[The claimant] presented himself as a relatively sprightly individual who made the very most of life. He confirmed the terms of the doctor's report and while Tribunal acknowledge much assistance is provided by [the claimant's appointee], Tribunal are clear that [the claimant] is not so severely disabled physically or mentally that he requires frequent attention throughout the day or continual supervision in order to avoid substantial danger to himself. The Tribunal acknowledge [the claimant's] breathing problems and in particular the fact he would need help cutting up food due to poor vision. However, this in itself does not satisfy the Social Security Contributions and Benefits Act 1992. The assistance provided by [the claimant's appointee] is not directly related to [the claimant's] bodily functions. In so far as night time is concerned, while [the claimant's general abilities, there are no night time conditions satisfied".

6. The claimant appealed to the Commissioner against the decision of the tribunal. In the event the adjudication officer has supported the appeal. I am myself satisfied after having heard argument by the parties to the appeal that an error in law on the part of the tribunal has been demonstrated. Accordingly I set the decision aside and remit the case to a freshly constituted tribunal.

7. In his submission to me Mr Bevan submitted that the reasons were less than clear as to how the decision had been reached. I find myself in agreement with that submission.

8. Mr Hodge pointed out that the tribunal in their findings had acknowledged the fact that the claimant would need help cutting up food due to poor vision. The tribunal then however went on to say that the assistance provided by the claimant's appointee was not directly related to the claimant's bodily functions. While that may be correct in relation to the assistance referred to in the Chairman's note of evidence in respect of cooking, shopping, washing and housekeeping assistance with cutting up food would constitute attention in respect of the impairment of the bodily function of seeing. If that were the only element of attention it may well be that this would be insufficient to satisfy the statutory condition. However it ought to have been treated from that point of view and in saying that the assistance provided by the claimant is not directly related to the claimant's bodily functions the tribunal may have misdirected itself in law in relation to the element of assistance provided by cutting up food.

9. It was also pointed out to me by Mr Bevan that the tribunal ought to have investigated further what was said by the claimant's appointee in a letter dated 15 April 1993 recorded at page 62. In that letter it was said:-

"Newspapers, Books etc are all taboo even with a strong magnifying glass. Gas, electric, TV and telephone are the same as he cannot see the numbers".

These matters may have given rise to the attention in respect of the impairment of the bodily function of seeing envisaged by Lord Woolf in his speech in Mallinson v The Secretary of State for Social Services [1994] 2 All ER 295 at 305. I consider that there is substance in that submission.

10. There is however one further matter raised by claimant's grounds of appeal and that is that certain evidence was indicated to the tribunal but was not noted by the Chairman in his note of evidence. I refer to page 89 of the appeal papers. These grounds of appeal were received by the Commissioner on 12 May 1995 almost a year after the decision was notified to the claimant. This is a type of ground of appeal which is frequently advanced by claimants in appeals to the Commissioner. It is one which cannot be entertained. It is wholly unrealistic for the Commissioner to make investigations as to what was or was not said to tribunals and to investigate any alleged defect in the record made by the tribunal Chairman. It is my view that the Commissioner requires to rely on the Chairman's note of evidence. If the content of the note of evidence is to be challenged then corrections should be sought at the time of notification of the decision.

11. Having set the decision aside it falls to me to make directions to the freshly constituted tribunal which are to rehear the appeal.

12. The freshly constituted tribunal will require to note that the claimant died on 22 July 1994 and if they are disposed to make any award it cannot go past that date.

13. When considering whether the claimant satisfied the attention conditions the tribunal ought to have regard to and follow what was said by the House of Lords in the case of Mallinson v The Secretary of State for Social Services to which I have referred. They ought to be able to provide themselves with a proper factual foundation to enable them to determine whether the claimant satisfies the day time attention condition by posing and answering the 4 questions set out by Lord Woolf in his speech at page 307. These questions are:-

"(1) Has the claimant a serious disability?

(2) If so, what bodily functions does it impair?

(3) Does he reasonably require attention in connection with those functions?

(4) Is that attention frequent?"

If the night time attention condition is in issue the fourth question can be altered to suit the relevant statutory condition. It will of course be noted that the tribunal will require to consider whether the claimant satisfies the conditions over the whole period from the date of claim to the date of death of the claimant.

14. If the tribunal are disposed to make an award based on the attention conditions they may be faced with a submission that section 69 of the Social Security Administration Act 1992 applies in the circumstances of the case. This is because in a written submission by the adjudication officer to the Commissioner in this appeal it is said:-

"15. I respectfully submit however, that any award which only arises from the new provisions in Mallinson, could start, at the earliest, from 21/04/94, the date of the decision in Mallinson. Section 69 of the Admin Act refers".

That submission was insisted in before me.

It is of course obvious that this issue was not a live one when the tribunal was determining the merits of the appeal itself because no award was made. It thus only arises in relation to the directions I should give in this decision.

15. Section 69 in so far as it is material for the purposes of this case provides:-

"69 - (1) Subsection (2) below applies in any case where -

(a) on the determination, whenever made, of a Commissioner or the court (the "relevant determination"), a decision made by an adjudicating authority is or was found to have been erroneous in point of law; and

(b) in consequence of that determination, any other decision -

(i) which was made before the date of that determination; and

(ii) which is referable to a claim made or treated as made by any person for any benefit'

falls (or would, apart from subsection (2) below, fall) to be revised on a review ....... or under section 30 above on the ground that the decision under review was erroneous in point of law.

(2) Where this subsection applies, any question arising on the review referred to in subsection (1) (b) above, or on any subsequent review of a decision which is referable to the same claim, as to any person's entitlement to, or right to payment of, any benefit -

(a) in respect of any period before the date of the relevant determination;

or

(b) in the case of widow's payment, in respect of a death occurring before that date,

shall be determined as if the decision referred to in subsection (1)(a) above had been found by the Commissioner or court in question not to have been erroneous in point of law".

16. The effect of that section is explained by Lord Slynn of Hadley in his speech in Bate v The Chief Adjudication Officer and Another [1996] 2 All ER 790 at 795 in the context of identical statutory provisions in the Social Security Act 1975 which preceded the 1992 Act. Lord Slynn said:-

"As I see it, s 104(7) applies where: (1) in case B, the Commissioner or the court determines that an adjudicating authority has made a decision in that case which was erroneous in law; (2) in case A, decided earlier than case B, a decision has been based on the same error of law so that, but for sub-s (8), the earlier decision would fall to be revised on a review for error of law under s 104(1A).

The effect of sub-s (8) is that if a question arises on the review of case A as to a person's entitlement to benefit, the determination of the Commissioner or the court is taken as being that the decision was not erroneous in point of law in respect of any period before the date of the determination.

The result is that the claimant in case A cannot take advantage of the determination in case B retrospectively".

17. I am satisfied that a submission that section 69 of the Social Security Administration Act 1992 applies in this case is unsound. Accordingly if such a submission is made to a freshly constituted tribunal I direct them not to follow it. I also direct them to hold that section 69 has no applicability to the circumstances of this case.

18. In the direction of 15 January 1997 I said:-

"3. Having perused the section again I note that section 69(1)(b) states that in consequence of that determination [in this case Mallinson] any other decision falls to be revised on a review under section 30 on the ground that the decision under review was erroneous upon a point of law. However it appears to me that the freshly constituted tribunal would not be engaged in carrying out a review of the decision appealed against to them. What they would be doing would be determining the appeal which was presented to them".

The adjudication officer in response made the following submission:-

2. I respectfully submit I concur with the understanding expressed in paragraph 3 of the Commissioner's direction. Indeed I respectfully submit this was also the understanding advanced at the oral hearing by Counsel on behalf of the AO. Any new tribunal would not be reviewing the decision of 19.05.93, but re-making it.

3. In paragraphs 6 to 8 of CIS/314/93 Mr Commissioner Mesher sets out that where a tribunal, whose decision replaced that of an AO on appeal, has its own decision set aside by the Commissioner under s23(7) of the Act, and where the case is remitted to a newly constituted tribunal, it is incumbent on the new tribunal to conduct a fresh re-hearing of the original AO's decision. It is as if the first tribunal, whose decision was set aside for error of law, never existed.

4. Accordingly, I respectfully submit that in this case, if the Commissioner were to remit the case back to a fresh tribunal, it would be incumbent on them [the new tribunal] to re-hear the appeal from the AO's decision of 19.05.93, and since an appeal is a re-hearing, and as the decision under appeal was a review under s30(1), then the effect of all that would be the tribunal has to conduct a review of the decision dated 15.03.93. And then it follows, if the House of Lords decision in Mallinson were relied upon, s69 would have effect".

Mr Bevan adhered to that submission and said that what the tribunal would be carrying out would be a "review" of the initial decision.

19. I do not accept these submissions. If the tribunal were carrying out a "review" then as I understand the adjudication officer's submission it is a review under section 30(1). However in my view it is quite clear that the terms of section 69 are restricted to decisions which fall to be revised on a review under section 30 on the ground that the decision under review was erroneous in point of law. The statutory grounds which allow for this are in fact section 30(2)(d). It was said by Mr Bevan that an "any grounds review" under section 30(1) encompassed errors in law as well. But section 69 refers to a specific ground in respect of which there is statutory authority for review and I am satisfied that it is restricted to that. Section 30(1) is designed to enable a different adjudication officer to have another look before a right of appeal is given to a claimant.

20. In any event I am not persuaded that what the fresh tribunal will be doing is to carry out a "review". In this case, even if the effect of Mallinson was that the initial decision and the review of it carried out under section 30(1) was based on the same error of law identified by the House of Lords in that case, there is no decision that falls to be revised on a review under section 30. What has happened is that the claimant has appealed the review decision under section 30(1). The tribunal which heard the appeal had their decision set aside by me. The freshly constituted tribunal have to conduct a rehearing. This does not involve them carrying out a review of the decision appealed against but it does involve them determining the claimant's original appeal. As they are not engaged in carrying out a review as specified in section 69 then that section cannot apply. That section was designed to prevent a claimant obtaining the advantage of a subsequent determination of another case which identified an error in law and which would equally apply to his own case by revisal on review to award benefit for a period prior to the determination.

21. However, in this case the appeal process was not exhausted. It was accepted by Mr Bevan that paragraph 9 of CIS/354/1994 was contrary to the submission asserted by him and of the adjudication officer in paragraph 4 of the supplementary submission. It was said by the Commissioner in paragraph 9 of that case:-

"In my view what has to be borne in mind is that what the tribunal had to deal with in this case was an appeal from a decision of an adjudication officer. On such an appeal the tribunal is entitled to investigate, rule on, confirm or reject any part of the adjudication officer's decision whether or not the parties themselves have raised any issue as to that particular part. That is because the tribunal's jurisdiction is inquisitorial. What the tribunal is not doing is itself undertaking a review of the adjudication officer's decision appealed against. The restrictions in section 25 of the 1992 Act imposing the requirement of grounds for review do not therefore apply to a tribunal considering an appeal".

Paragraphs 9 and 10 of CSIS/137/94 in the Appendix set out the difference between a review and an appeal which is the situation which the fresh tribunal will be concerned with here which involves a complete reconsideration of all the relevant issues in the case. I accept what was said by the Commissioner and the Tribunal of Commissioners in these case. The freshly constituted tribunal will require to determine whether the claimant satisfies the conditions for attendance allowance as these statutory conditions have been explained in Mallinson. It will not be a question of them conducting a review of any decision but determining whether the decision appealed to them should be upheld or reversed. Mr Bevan appeared to accept that tribunal decisions in disability cases do not on the face of them appear to be conducting reviews of the original decision made in the case but it was his submission that this is what in fact such decisions were. I cannot accept that.

22. Mr Bevan also referred me to CDLA/577/94 (starred decision 44/96) and CDLA/11526/95. It was said in the latter case:-

"15. .... what that provision is designed to deal with is the situation where a consequence of the "relevant determination" is that large numbers previously decided were decided on a view of the law which the "relevant determination" has found to be erroneous. Such decisions therefore become reviewable under section 30(2)(d) of the 1992 Act because, in each case, "the decision was erroneous in point of law". Subsection (2) then limits any backdating to the date of the relevant determination.

16. However, that is not the position here. The claimant initiated the review procedure on 7 January 1994, when he sought a review under section 30(1)(b) of the 1992 Act. The procedure is still in progress although there have been two reviews, the first of which post-dates the MALLINSON case, and the appeal to the appeal tribunal was against the decision in the second of them. This is not a case where the procedure was commenced after, and possibly as a result of, the relevant determination. Section 69 does not, therefore, apply; see decision CDLA/577/1994 (starred decision 44/96)".

23. These decisions are contrary to the proposition which he was asserting and are consistent with the position I have adopted in relation to section 68. They are concerned with a review application before the relevant determination. However Mr Bevan submitted that an appeal in starred decision 44/96 was about to be heard by the Court of Appeal in October 1997. It was his submission in these circumstances that I should defer making the decision in this case until after the Court of Appeal have issued their decision. In the event I am not prepared to do that because there is to be a complete rehearing of the case and the point is not essential for the determination of the appeal before me and is not material to the basis of my direction given in paragraph 19. If the case is listed after the Court of Appeal's decision has been issued it can be placed before the freshly constituted tribunal, if considered material and submissions made upon it.

24. I should perhaps add that I was referred by Mr Bevan to what was said by Lord Slynn in his speech in the case of Bate v Chief Adjudication Officer [1996] 1 WLR 8.4 at 821 paragraphs A-C. I do not consider that this passage assists the argument presented by Mr Bevan because in that case the claimant commenced the proceedings by an application for review of a decision not to award her a disability premium on the grounds that it was erroneous on a point of law by virtue of the decision of the Commissioner in two other cases who found that the claimant in these cases were entitled to the premiums. In this case the proceedings were commenced by a claim.

25. Mr Bevan's fallback position was that section 68 of the Social Security Administration Act 1992 applied in this case. I do not accept that. The claim in this case was made on 3 December 1992. The relevant determination Mallinson was made on 21 April 1994. As the claim was made before the relevant determination it is not one to which section 68 applies by virtue of the provisions of section 68(1)(b). Thus I direct the fresh tribunal that section 68 does not apply.

26. The appeal succeeds.

Signed

D J MAY QC
COMMISSIONER
3 July 1997

