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[ORAL HEARING] 
1. My decision is that the decision of the disability appeal tribunal dated 1 September 1993 is erroneous in law and is set aside. The decision which I give in its place is that the claimant's appeal is allowed. The claimant is entitled on review to be deemed to satisfy the conditions of section 35(1)(a)(i) of the Social Security Act 1975 continuously from 6 months prior to 26 September 1990 and to be likely to do so for life and is accordingly entitled to an award of attendance allowance at the lower rate from 26 September 1990. In terms of regulation 2 of the Social Security (Introduction of Disability Living Allowance) Regulations 1991 this award of attendance allowance must terminate at 5 April 1992. As there is an existing award of the lowest rate of the care component of disability living allowance from 6 April 1992 regulation 3 of the Introduction Regulations cannot be applied. Further, as the adjudication officer's decision awarding disability living allowance from 6 April 1992 is not under appeal to me I am unable to deal with the period from that date. It will be for the claimant to apply to the adjudication officer to review that existing award from 6 April 1992 in the light of the findings in this decision. 

2. This is an appeal by the claimant with leave on a question of law from the above-mentioned decision of a disability appeal tribunal on 1 September 1993. The claimant's appeal was dealt with at an oral hearing held before me. The claimant's husband attended and the claimant was represented by Mr B Lynch,          ,                                                          . The adjudication officer was represented by Miss Jane Paterson, instructed by Mr Shaw acting as the Solicitor in Scotland for the Department of Social Security. 

3. The claimant, who was born on 19 January 1955, is a married woman living at home with her husband. She has been suffering since 1988 from renal failure. Since November 1988 she has been on continuous ambulatory peritoneal dialysis (CAPD) carried out at home every 4 hours, at first 4 times daily and now 5 times daily. In addition the claimant in that period has been suffering from arthritis which restricts her mobility, agility and grip. 

4. The claimant made a claim for attendance allowance on 26 September 1990. A delegated medical practitioner on behalf of the attendance allowance board decided on 31 January 1991 that the claimant did not satisfy any of the day or night conditions of attendance allowance under section 35 of the Social Security Act 1975, as it then was. For some reason the adjudication officer's refusal of the claim was not intimated until 16 April 1991. A review was applied for on behalf of the claimant on 12 June 1991. There was thereafter a gross and very unfortunate delay in dealing with the review request despite repeated protests by the claimant's solicitors. The case was not remitted to the attendance allowance board for review whilst that board was in operation prior to April 1992. Eventually, on 10 December 1992 18 months after the request for review an adjudication officer reviewed but refused to revise the previous decision. Again, for unexplained reasons, there was delay before that decision was intimated to the claimant in February 1993. The claimant appealed to a disability appeal tribunal. After a further mishap at tribunal level the claimant's case eventually came before the disability appeal tribunal on 1 September 1993. 

5. That tribunal unanimously refused the claimant's appeal. They made the following findings of fact:- 

"1. [The claimant] suffers from renal failure and is on CAPD dialysis which involves changing the bags every four hours. [The claimant] also suffers from arthritis in her hands, ankles and shoulders, and because of the problems with her hands, she states that she is unable to tear open the tops of the bags - her husband has to do this. She also requires help with zips and small buttons when dressing and help to have a shower. The lowest rate of care component Disability Living Allowance was available from 06 04 92. 

2. The consultant stated on 16 01 91 that [the claimant] was capable of carrying out CAPD unaided. " 

The tribunal's reasons for their decision were stated as follows:- 

"Social Security Act 1975, sec. 35(2) and (2A) and Social Security (Attendance Allowance) (No.2) Reg. 5B(1). The tribunal looked at these provisions, for the purpose of which only "attention" is required from another person, and such attention does not have to be "frequent" or "prolonged" etc. Assistance with changing the bag for CAPD would seem to come into the category of "attention", but the tribunal are doubtful that it was necessarily "required". The tribunal would have thought that if [the claimant] was unable to cope with CAPD, another method of dialysis would have been chosen, and the Consultant certainly believed that she could cope, as stated in his report of 16 01 91. The tribunal take the view that while there may be some more recent change, either because of worsening of the arthritis or because of nervous problems, on the balance of probability, [the claimant] did not require such attention at the date of claim. Although not pursued by the representative. that tribunal looked also at Sec. 35 (1)(a) but decided that the amount of help required by [the claimant] did not amount to frequent attention throughout the day nor was there evidence that she needed continual supervision to avoid substantial danger to herself." 

6. As was agreed before me by Mr Lynch and Miss Paterson the decision of the tribunal is clearly erroneous in law by reason of inadequate findings and reasons to satisfy the requirements of regulation 26E(5)(b) of the Social Security (Adjudication) Regulations 1986. There are no satisfactory findings by the tribunal upon the question of the claimant's need for attention in relation to her bodily functions, despite there being evidence bearing upon her need for help with getting out of bed, dressing, bathing, cutting up food, and medication. Although the tribunal appear to have concluded eventually in the course of their reasons for the decision that the claimant did not have a need for attention in connection with her dialysis bag clips, their findings are unsatisfactory and there is only selective reference to the relevant evidence. The matter was in any event not solely for consideration as at the date of claim as the tribunal's reasons suggest and the situation in 1991 merited separate attention on the evidence before them. In the claimant's written grounds of appeal against the decision of the tribunal it is argued that the tribunal failed to apply regulation 5B of the Social Security (Attendance Allowance) (No.2) Regulations 1975 correctly. I reject that argument. In my judgement it is clear that the tribunal did correctly appreciate the implications of that regulation but concluded that no relevant attention was required. 

7. However: for the other reasons mentioned above the decision of the tribunal is erroneous in law and I set that decision aside. I am able to substitute my decision for the decision of me tribunal, in preference to referring the case for rehearing by another tribunal. The case for the claimant was, quite correctly, directed to the question of the claimant's need for attention from another person by day within the meaning of section 35(1)(a)(i) of the Social Security Act 1975 and the deeming provision relevant thereto of regulation SB of the Attendance Allowance Regulations above referred to. That regulation provided materially as follows:- 

"5B (1) In the case of a person suffering from renal failure, treatment by way of renal dialysis administered regularly for 2 or more sessions a week, in the course of which and as a result of which he requires from another person attention in connection with his bodily functions or supervision in order to avoid substantial danger to himself, is hereby prescribed under section 35(2A) of the Act (persons deemed to satisfy conditions for an allowance) to the extent indicated in paragraph (2). 

(2) In a period throughout which a person undergoes or is expected to undergo treatment prescribed by this regulation he shall be deemed to satisfy or to be likely to satisfy one of the 2 conditions mentioned in section 35(1) (day condition and night condition) for the purposes of - 

(a) [inapplicable] or 

(b) in any other case, section 35(2) (period for which an allowance is payable)..." 

8. The claimant's husband gave evidence before me as to the daily carrying out of the CAPD procedure. I accept his evidence as honest and reliable. (The written evidence disclosed that he had given up his job in 1990 to be able to assist in his wife's care having been advised by his doctor that such assistance was required. I also accept that evidence.) He explained that the claimant dialysed 5 times daily every 4 hours. Previously this was done 4 times daily. He brought in a box with 4 x 2 litre bags at about 7.30 each morning and placed one bag in the microwave to warm for the purposes of the first of the day's dialysis sessions. The dialysis procedure required the use of 2 bags, one to receive waste product from the claimant and the other to introduce fluid into the claimant. The latter bag required to be hung up at height on a hook. The procedure normally took ½ hour although sometimes it had to be interrupted because of the claimant feeling sick and unwell It was the claimant's husband's evidence that the claimant was unable because of her arthritis to break the hard plastic clips which sealed the dialysis bags, or to hang the full bag up at a suitable height. or to place the full bag in the microwave oven to warm. She also needed help when dialysis had to be interrupted because she was feeling sick or unwell. She had all along since 1990 needed assistance in these respects although her condition, and especially the condition of her hands, had worsened over the period since then.

9. The claimant's consultant gave an answer on a form in January 1991 to the effect that the claimant could carry out the dialysis procedure unaided. When this was queried with reference to the plastic clips above-mentioned, a registrar in December 1991 stated that it was his understanding that the claimant no longer used the green plastic bag clips. However, it appears that the registrar had not seen the claimant prior to giving this information. The claimant's written evidence, supported by her husband, is that the claimant was always unable to manage these clips and that the use of these clips continued unchanged from the outset. I accept that. There was no evidence of an alternative method of sealing the bags and obviously some secure method was required. The first examining medical practitioner who reported upon me claimant in December 1990 noted that she was unable to remove the child-proof tops of her medication - of which the claimant had a formidable variety to take daily - and that she needed help with zips and buttons and required what was described as "supervision" over changing of the dialysis bags. The second examining medical practitioner who reported in September 1991 specifically accepted that:- 

"Because of arthritis she is unable to open the containers - tough polythene - of the dialysis bags and break the plastic seal on the bags." 

In the result after weighing the above evidence: as best I can I find that the claimant has all along required assistance in connection with her dialysis procedure to remove the bag clips, to position the full bag at a height, and, probably, to warm the bag in preparation for dialysis. I find that all along the claimant has also required a measure of supervision during the procedure with particular reference to the possible onset of sickness compelling an interruption of dialysis. I also find on the basis of the written evidence before me that the claimant has all along since 1990 needed attention by way of assistance in connection with dressing, bathing and dealing with her medication and, since September 1991 has also needed assistance with getting out of bed and cutting hard solid foods. 

10. Miss Paterson for the adjudication officer very properly accepted that assistance with the claimant's dialysis bag was relevant attention for the purposes of regulation 5B quoted above and that what was spoken to as being now required by way of such attention would entitle the claimant to succeed. She queried however whether that had been the position at the date of claim. As indicated above however I am satisfied on that matter, although I have also noted above an increase in her needs for attention in other respects since 1990. It follows that I am satisfied that the claimant requires and has all along required relevant attention (and even some supervision) in connection with her renal dialysis which is clearly not de minimis and which is sufficient to meet the requirements of regulation 5B and to entitle the claimant to be deemed to satisfy the conditions of regulation 35(1)(a)(i) of the Social Security Act 1975. (It is therefore unnecessary for me to decide whether the claimant could satisfy the "frequent attention" requirement of the full terms of section 35(1)(a)(i) although it may well be that she would be able to do so.) This entitles the claimant to an award of the lower rate of attendance allowance. Having regard to the claimant's state of health and the length of time she has had to be on dialysis I am satisfied that an award for the period of the claimants life would be appropriate although a review would obviously be appropriate in the event of a successful transplant operation in the future. As from 6 April 1992 of course an award of attendance allowance in the case of a person under 65 would ordinarily fall to be converted to an award of the appropriate (in this case middle) rate of disability living allowance in terms of regulation 3 of the Introduction Regulations. I note in passing that for the purposes of an award after 6 April 1992, if arising solely from a new claim for disability living allowance, the relevant deeming provisions applicable to dialysis cases would be those contained in regulation 7 of the Social Security (Disability Living Allowance) Regulations 1991 which the claimant would in any event also be able to satisfy under the terms of regulation 7(2)(a)(i) and (iii). 

11. A complication arises over the existence of an adjudication officer's decision made, it now appears, on the same date as the adjudication officer's decision which was under appeal, in which he awarded the claimant the lowest rate of disability living allowance from 6 April 1992 for life. It was submitted to the disability appeal tribunal by the adjudication officer that if the tribunal held that the claimant was entitled to attendance allowance up to and including 5 April 1992 and the middle or higher rate of disability living allowance care component from 6 April 1992 they should direct that the amount of disability living allowance Care component already paid under his award from 6 April 1992 should be treated as properly paid on account of their award. In this connection reliance was placed on the Social Security (payments on Account, Overpayments and Recovery) Regulations 1988, regulation 5. 

12. By a direction given on 5 April 1994 I referred the adjudication officer to this submission and directed a further submission to clarify the circumstances of the making of the award and whether it was appealed against and as to the claimed application of regulation 5 of the Payments on Account Regulations and the period properly under appeal. I regret to say that neither in the resulting submission nor at the oral hearing did the adjudication officer provide satisfactory answers to my direction. The written submission did clarify the history of the case to some extent and indicated that a claim had been made by the claimant for disability living allowance on 31 January 1992, although the claim was not actually produced until after the hearing before me. It was submitted that the adjudication officer had made his decision awarding the lowest rate of the care component of disability living allowance to the claimant from 6 April 1992 under the provisions of regulation 22(2) and 4(b) of the Introduction of Disability Living Allowance Regulations. Sadly, however, examination of those provisions shows that they have no bearing on the situation, as they are concerned with adjudication officers' determinations in a limited class of attendance allowance case. It appears to me to be probable that reliance was intended to be placed on regulation 21(1) and (3)(d) of those regulations which would appear to empower an adjudication officer to determine such a disability living allowance claim once an unfavourable decision had been reached upon an outstanding attendance allowance review. 

13. So far as regulation 5 of the Payments on Account Regulations is concerned no specification was given by the adjudication officer of the Case therein which was said to be applicable. Miss Paterson valiantly endeavoured to argue for the application of Case I mentioned in regulation 5 which covers the treatment of a sum paid by way of benefit under an award which is subsequently varied on appeal or revised on a review. The application of that Case however requires there to have been such appeal or review. neither of which is said to have occurred in connection with the adjudication officer's decision in question. She did not seek to argue for the applicability of Case II mentioned in regulation 5, no doubt wisely, since that case is restricted to circumstances in which payments made on one benefit may be treated as paid on account of another benefit. Clearly the mere substitution of a different rate of the care component of disability living allowance does not amount to the award of "another benefit!. The remaining Cases in regulation 5 deal with other inapplicable special circumstances. I am accordingly not prepared to hold that regulation 5 of the Payments on Account Regulations has any application to the circumstances which have arisen in this case. In my judgment since the adjudication officer had made an award of the lowest rate of the care component of disability living allowance from 6 April 1992 and his decision was not under appeal to the tribunal and regulation 5 was inapplicable, the adjudication officer was quite wrong to invite the tribunal to consider whether the claimant qualified for disability living allowance from 6 April 1992. The situation remains the same before me and accordingly my award of benefit must terminate at 5 April 1992. 

14. However. in the light of my findings in this case, as to which in some material respects the adjudication officer must, ex hypothesi, have been ignorant or mistaken when making his award from 6 April 1992, it would be appropriate for the claimant, assuming that the Secretary of State has not already done so, to apply under section 30(2) and (7) of the Social Security Administration Act 1992 to the adjudication officer to review that award with a view to the substitution of an award of the middle rate of the care component of disability living allowance from 6 April 1992. 

15. The appeal of the claimant is allowed. 

(signed) J G Mitchell 

Commissioner 
Date: 19 December 1994

