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1. I hold the determination given for and on behalf of the Attendance Allowance Board on 3 October 1989 to be erroneous in point of law. Accordingly I set aside that determination and refer the case to the Board - section 106(2A) of the Social Security Act 1975 and regulation 39(6) of the Social Security (Adjudication) Regulatidns 1986. 

2. This claimant's appeal is against the determination just described, which was made for and on behalf of the Board by a delegated medical practitioner (DMP) on review of an earlier determination dated 18 August 1988. Both determinations refused the issue of any certificate for payment of attendance allowance . Before such a certificate could be issued at least one of the statutory medical conditions must be satisfied. They are contained in section 35 of the Social Security Act 1975 and are sufficiently set out in the determination before me so that I need not repeat them in detail. 

3. The grounds of appeal are based on an absence of evidence to support the determination, and certain matters are referred to in detail. Since the case is to go back to the Board I need not myself refer to that material. It will no doubt be before the Board or its delegate in due course. The submissions for the Secretary of State support, in a slightly different way, the appeal. The primary submission from the Secretary of State is that whereas in dealing with the day supervision condition the DMP held that - 

"There is no evidence of any mental impairment and there is nothing in the evidence before me to suggest that you have any disturbances of behaviour or dangerous tendencies or that you or anyone else would be in substantial danger as a result of your disablement if you were not under continual supervision throughout the day.",

there were in fact references in the papers indicating that the claimant did suffer periods of anxiety, depression, dizziness, forgetfulness and poor short-term memory. One of her daughters also put in evidence that the claimant had had two blackouts with consequent bad bruising. It may be, as pointed out by the Secretary of State, that these factors were in the DMP's mind when he made his determination. Undoubtedly the relevant documents, listed in the Secretary of State's submission, were before him at that time. It was then his duty to deal with that evidence since it bore to relate to an important issue before him. Whether it is a matter of omission or whether it is because of a failure to explain why the evidence was rejected, or whether it is because the material was simply not seen by the DMP, the determination is flawed by that failure, whichever precisely it may have been, and so is erroneous in point of law. For that reason alone, as the Secretary of State originally submitted, this appeal must succeed. 

4. Before going further I should note that the claimant's grounds of appeal refer also to certain documents which were before the DMP and which have not been adequately dealt with in his determination. The first of them I have myself been unable to trace. The other is document 38 on the Commissioner's file. No doubt parties will ensure that any relevant material is now put before the Board. 

5. Because of some concern with another aspect of the determination a Nominated Officer issued a direction dated 26 April 1990 calling attention to the question whether, given the evidence at pages 6, 7, 14, 16, 17, 21, 22, 38, 40, 41, 44 and 54 of the Commissioner's file, the DMP was entitled to reach the conclusions recorded at paragraph 3 of his determination. To that matter I will return later. In response the Secretary of State made a further submission. 

6. The Secretary of State's original submission concluded that, in view of having identified the one error of law to which he referred, it was not proposed to discuss the grounds of appeal unless a Commissioner so directed. The further submission, in further response to the Nominated Officer's direction, indicates some reluctance to go into matters further. The foundation for that is said to be paragraph 2 of decision on Commissioner's file CA/93/88. In that paragraph the Commissioner said - 

"... the identification of just one error of law in the relevant DMP's determination suffices to afford to a claimant the maximum relief that a claimant can obtain from the Commissioner; i.e. the setting aside of the relevant determination and the reconsideration of the case by the Board or by another of its DMPs. In the circumstances of this appeal - accordingly - there is no point in my going into the issue of whether the DMP who gave the determination ... did or did not adequately explain why his view of "[X'S]" attendance requirements differed from the view taken in respect of those requirements in "[an earlier]" period ... That would be a work of supererogation. "

7. I agree that only one error of law in a determination for or on behalf of the Board will afford to a claimant his or her maximum relief. But it is for a Commissioner to decide whether any particular matter amounts indeed to an error in law requiring a determination to be set aside. That is exactly what the Commissioner in CA/93/88 was doing. He had felt that a particular matter might amount to an error of law. The Secretary of State was found to have identified another and prior matter, and an explanation to the claimant in a direction was then repeated in the decision in the words which open the quotation in paragraph 6 above. It was after holding the prior matter to amount to an error of law that the Commissioner said that for him to go on to consider and determine the other matter would be a work of supererogation. No party can know in advance whether a particular matter will be held to amount to an error of law. If a submission be perilled on one point only the Commissioner's inquisitorial jurisdiction may yet lead him to consider another matter and hold any such, not the subject of the party's submission, to amount to an error in law. If the matter is one identified by the opposing party and not replied to that silence may go against him - what in more formal procedure might be held to have been "competent but omitted". On the other hand the Commissioner might, especially if no party had made submissions on the matter, direct further submissions. That would lead to delay in a procedure already too tardy and the object of some public concern. That is what has happened in this case. By virtue of his office and position in the system there is, I consider, at the least a moral imperative upon the Secretary of State to respond to any point of substance raised in an appeal. 

8. I am of course aware that, as a respondent party, the only legal duty imposed upon the Secretary of State in this regard is that contained in regulation 10(1) of the Social Security Commissioners Procedure Regulations 1987, which provides this - 

"A respondent who wishes to submit to a Commissioner written observations on the appeal or on the reference shall do so [within a time limit]." 

But the position of the respondent to a claimant's appeal, be he adjudication officer or Secretary of State, has long been understood to be more of the nature of an amicus tribunis. And that office carries certain duties imposed by the common law - primarily to seek to identify, and provide a submission on, any potential and probable issue. Thus submissions from such respondents not infrequently raise for the first time points in favour of the opposite side. I see no reason why such a duty should not rest upon the Secretary of State, in principle, in attendance allowance cases. 

9. On the other hand I appreciate that respondents to claimants' appeals face much the same backlog burden as do Commissioners and so, if one matter is identified which appears to be a glaring error of law, as here and as in CA/93/88, and so all but certain to be upheld, it must appear attractive to avoid taking up time in combing the papers and the determination for other possible errors. The answer I conceive to be simply this. Any unidentified error must be in considerable danger of repetition if the case is referred back to the lower adjudicating authority. And that must increase the chance of a further appeal to a Commissioner with concomitant delay thereby adding to the time required before the case is finally determined. Such would then not only add to the backlog but add needless work in re-acquiring familiarity with the case and papers. In short work is then liable to be required that could have been more simply and quickly done at the earlier stage. For these reasons, but even more because a Commissioner's jurisdiction is investigative and so requires him at least to reveal so far as he can any errors of law, I am unable to accept as a rule that dealing with any other than one point in an attendance allowance case is a work of supererogation so far as the Secretary of State is concerned. It may be that circumstances will lead to that being so in a particular case. CA/93/88 may have been one. This is not one. If the Commissioner's decision in CA/93/88 case was intended to relate only to its facts I entirely accept what was there said. But if it was intended to lay down a general proposition I respectfully dissent. 

10. The matter which caused the concern which in turn gave rise to the Nominated Officer's direction followed from a passage in paragraph 2 of the determination which summarised various medical reports diagnosing post viral fatigue syndrome with consequent weakness and inability to carry out even minor physical tasks. Then in paragraph 3 the DMP said this -

"Having carefully considered all the evidence I accept that your condition causes fatigue but in the absence of any concrete neurological signs I do not accept that such fatigue ever leads to a degree of weakness so severe that you are unable to attend to your own bodily functions. In my medical opinion having carefully considered the clinical picture and bearing in mind the various medical factual reports it would be reasonable to expect you to be able to carryout the bodily functions listed without help from another person."

He then concludes that upon the evidence as a whole he does not accept what is known as the day attention condition to be satisfied. And I should note that the bodily functions listed, refers to the standard list of bodily functions printed in the report document which is completed by examining medical practitioners in such cases. 

11. The evidence, particularly in the documents referred to by the Nominated Officer, do tend to indicate that this claimant does suffer a particular degree of fatigue. Paragraph 3 of the DMP's determination appears to reject that evidence. And the basis for that seems to be that if such fatigue did exist then there would be some neurological sign detectable. If that is a medical principle upon which the DMP is acting then he should have specified it so that the claimant could have seen the basis for his view. And since such a principle appears to be disputed by the tenor of at least some of the medical reports before the DMP there should have been a further explanation as to how the principle, if it be one, and the other medical views fell to be reconciled, or why one rather than the other was preferred. In a case where, as here, evidence of a particular consequence of a condition upon an individual is being rejected because of some general principle there is always the risk of it appearing that the individual case has not been judged upon its own evidence and merits, as it must be. It is only if the principle can be said to be so established as to admit of no possible exception that it can properly, as a matter of balancing evidence, be held to prevail. That is because the consequence is, in effect, to reject certain evidence because it is in error of or against the principle. An appropriate explanation must then be furnished so that the claimant can see what has become of the evidence apparently in his favour. 

12. The appeal succeeds. 
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