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1. I find that the decision of the Birmingham social security appeal tribunal dated 14 November 1991 is erroneous in point of law, for the reasons given below, and I set it aside. It is expedient for me to substitute my decision for that of the appeal tribunal after making minor further findings of fact (Social Security Administration Act 1992, section 23(7((a)(ii)). The decision, which has the same practical result as the appeal tribunal's decision, is that the claimant is not entitled to attendance allowance in respect of her daughter Sarah Jane from 2 July 1990 to 24 October 1990.

 

2. The facts of this appeal are deceptively simple, but have raised remarkably complex questions of law, which have unfortunately taken a very long time to resolve. Sarah was born to the claimant and her husband on 14 January 1990. At that date they were living in West Germany, where the claimant's husband was a member of the civilian component attached to the British Army of the Rhine. He was a civil servant within the Property Services Agency. The family lived in Ministry of Defence married quarters. The family returned to Great Britain on 26 April 1990. Sarah had required hospital treatment since her birth. A claim for attendance allowance was made in respect of her by the claimant on 2 July 1990. A delegated medical practitioner on behalf of the Attendance Allowance Board certified that Sarah satisfied the medical conditions for the higher rate of attendance allowance from 14 July 1990, the date on which she reached six months of age.

 

3. On 27 September 1990 the adjudication officer decided that there was no entitlement to attendance allowance because Sarah had not been present in Great Britain, and could not be treated as having been so present for at least 26 weeks in the previous 12 months. It was suggested that Sarah might meet the residence conditions on 25 October 1990 and that a fresh claim should be made before that date. Such a claim was made and attendance allowance was awarded for a period from 25 October 1990. However, a renewal claim made in 1991 was refused on the basis that (happily) Sarah no longer had the attendance needs to qualify.

 

4. The claimant appealed against the decision dated 27 September 1990. It was argued that the claimant's husband's position was equivalent to that of a serving member of Her Majesty's forces and that he should be treated as having been present in Great Britain as a serving member of the forces would have been treated.

 

5. The appeal tribunal on 14 November 1991 disallowed the appeal. It concluded, by reference in particular to the British legislation containing the residence and presence conditions for attendance allowance and defining "serving member of the forces", that there was no entitlement to attendance allowance as at the date of claim. Regulation 2(1)(c) of the Social Security (Attendance Allowance) (No 2) Regulations 1975 ("the Attendance Allowance Regulations") makes it a condition of entitlement to attendance allowance for any day that the person concerned has been present in Great Britain for not less than 26 weeks in the 12 months immediately preceding that day. However, the appeal tribunal added the following paragraph in its reasons:

 

"The evolving case-law of the Court of Justice of the European Communities left tribunal in considerable doubt whether or not the claimant might have a valid entitlement under EEC law; accordingly, the tribunals considered this was an appropriate case for leave to appeal to be granted to the Commissioners."

 

The appeal tribunal had earlier expressed the view that a reference of questions to the European Court of Justice was desirable, but should not be made by an appeal tribunal.

 

6. A formal grant of leave to appeal to the Commissioner was made later by the appeal tribunal chairman. One point which is agreed in the appeal is that the appeal tribunal's decision of 14 November 1991 must be set aside as erroneous in point of law. Having rightly identified the possible relevance of European Community legislation and case-law, the appeal tribunal did not make any determination as to the effect of that legislation and case-law in the claimant's case. It simply left the issue hanging. I of course appreciate the very difficult position in which the appeal tribunal was placed, when the adjudication officer's written and oral submissions had made no mention of such matters. However, it could have adjourned in order to receive submissions about the effect of European Community law. It did not do so, but came to a final decision against the claimant. It consequently failed, at the very least, adequately to explain why the claimant was not assisted by European Community legislation and case-law. That is an error of law. It was also an error of law, in view of the evidence of a subsequent claim for and award of attendance allowance, for the appeal tribunal not to identify the dates covered by its decision.

 

7. Having set aside the appeal tribunal's decision for those reasons, it is clearly expedient for me to substitute my decision. The essential facts are not in dispute.

 

8. There have been two oral hearings of the claimant's appeal, on 27 October 1994 and 5 July 1995, as well as written submissions on both before and after those hearings. The claimant and her husband attended both hearings and, despite being subjected to legal discussion of extreme technicality, have throughout presented their case with calmness and dignity. The adjudication officer was represented by Mr P Roth of counsel at the hearing on 27 October 1994 and by Mr Nicholas Paines of counsel at the hearing on 5 July 1995. I am grateful to both for detailed and objective submissions. I shall not attempt to document the twists and turns of the way in which the various legal questions have emerged in the course of the submissions made on behalf of the parties over the years. Instead I shall set out my conclusions on the legal questions as I see them.

 

9. I start with the purely British provisions. Regulation 6(1) of the Attendance Allowance Regulations modified section 35(1) of the Social Security Act 1975 in relation to children under 16, so as to provide that:

 

"A person shall be entitled to an attendance allowance in respect of a child who satisfies or is treated as having satisfied prescribed conditions as to residence or presence in Great Britain and [satisfies the medical conditions]."

 

Regulation 6(4)(a) provided that the person who was to be entitled to attendance allowance in respect of the child was, in the case of a child living with its mother, the mother. Thus in the present case, the claimant herself was the person who could become entitled to attendance allowance in respect of Sarah, but it was Sarah who had to satisfy the residence and presence conditions. The conditions were prescribed in regulation 2(1) and were that in relation to any person in respect of any day:

 

"(a) that he is ordinarily resident in Great Britain; and

(b) that he is present in Great Britain; and

(c) that he has been present in Great Britain for a period of, or periods amounting in the aggregate to, not less than 26 weeks in the 12 months immediately preceding that day."

 

10. There is no dispute that from 2 July 1990 onwards Sarah satisfied conditions (a) and (b), but did not directly satisfy condition (c) until 25 October 1990. Regulation 2(2) provided for circumstances in which a person could be treated as being present in Great Britain:

 

"(2) For the purposes of paragraph (1)(b) and (c) notwithstanding that on any day a person is absent from Great Britain he shall be treated as though he were present in Great Britain if his absence is by reason of the fact that on that day:

(a) he is abroad in his capacity as--

(i) a serving member of the forces within the meaning of he definition of "serving member of the forces" in regulation 1(2) of the Social Security (Contributions) Regulations 1975, as amended, or

(ii) an airman or mariner within the meaning of regulation 72 and regulation 77 respectively of those Regulations; or

(b) he is in prescribed employment in connection with continental shelf operations within the meaning of regulation 76 of those Regulations; or

(c) he is living with a person mentioned in sub-paragraph (a)(i) and is the spouse, son, daughter, father, father-in-law, mother or mother-in-law of that person; or

(d) his absence from Great Britain is, and when it began was, for a temporary purpose and has not lasted for a continuous period exceeding 26 weeks;

(e) his absence from Great Britain is temporary and for the specific purpose of his being treated for incapacity, or a disabling condition, which commenced before he left Great Britain, and the Secretary of State has certified that it is consistent with the proper administration of the Act that, subject to the satisfaction of the foregoing condition in this sub-paragraph, he should be treated as though he were present in Great Britain."

 

In relation to sub-paragraph (a) the definition of "serving member of the forces" is now contained in regulation 1(2) of the Social Security (Contributions) Regulations 1979, which refers on to Schedule 3. I need only record that the claimant's husband did not fall into any of the categories specified in Schedule 3 as falling within that phrase. That is not now disputed by him or the claimant. What they say, with some justification, is that it is unfair and discriminatory for civil servants in his position not to be treated as present in Great Britain when a serving member of the forces stationed in the same place is so treated. But I cannot ignore the plain words of the regulations. Sarah cannot be treated as having been present in Great Britain through the combination of sub-paragraphs (a) and (c) or regulation 2(1) of the Attendance Allowance Regulations.

 

11. I have considered carefully whether Sarah could be assisted by sub-paragraph (d). There is authority in another context that a person can be disqualified for the receipt of benefit by reason of being absent from Great Britain without ever having been present in this country (Commissioner's decision R(U) 16/62). At the date of Sarah's birth the claimant and her husband intended to return to Great Britain in April 1990 for him to take up a new job, so that her absence from Great Britain might be said to have been temporary in nature from the date of her birth. However, I am unable to escape the conclusion that in its particular context the natural meaning of sub-paragraph (d), with its requirement for a particular purpose to be identified at the beginning of the period of absence, is that it applies only where the period of temporary absence begins with a leaving of Great Britain. That is in line with what was said by the Commissioner about a similar form of words in decision R(F) 1/88, that "a child who has never been in this country cannot be regarded as temporarily absent from Great Britain". Thus Sarah cannot be assisted by sub-paragraph (d). No other part of regulation 2(2) is relevant.

 

12. Accordingly, on the basis of the purely British legislation Sarah failed to satisfy the condition in regulation 2(1)(c) of the Attendance Allowance Regulations until she had actually been present in Great Britain for 26 weeks. The claimant can only be entitled to attendance allowance for that period if she is assisted by some provisions of European Community legislation. The only relevant legislation is Council Regulation (EEC) 1408/71.

 

13. At the oral hearing on 27 October 1994 the claimant gave evidence that she had been in full-time employment as an employed earner in Great Britain until she left for Germany with her husband and that she had paid appropriate social security contributions. The adjudication officer rightly agrees that she is therefore within the personal scope of Regulation 1408/71 as an employed person who had been subject to the legislation of the United Kingdom (Article 2(1)). The United Kingdom's declaration of 31 December 1986 under Article 5 of Regulation 1408/71 specifies attendance allowance under the Social Security Act 1975 as falling within Article 4(1) as a branch of social security. That declaration is conclusive (see Commissioner's decision R(A) 5/92). Attendance allowance is an invalidity benefit, as expressly provided for in relation to Article 10 (Annex VI, Section L, point 11).

 

14. However, none of the specific provisions of Regulation 1408/71 help the claimant. I consider first the claimant's position as a potential recipient of attendance allowance. Article 10(1) provides:

 

"Save as otherwise provided in this Regulation, invalidity, old-age or survivors' cash benefits, pensions for accidents at work or occupational diseases and death grants acquired under the legislation of one or more Member States shall not be subject to any reduction, modification, suspension, withdrawal or confiscation by reason of the fact that the recipient resides in the territory of a Member State other than that in which the institution responsible for payment is situated."

 

As I held in my decision in CDLA/56/1994 (the appeal heard together with the present case on 5 July 1995) the state of the authorities at the level of the Social Security Commissioners is that Article 10(1) only allows the export of an entitlement which has already been acquired under United Kingdom legislation. It does not prevent the application of a residence condition for the acquisition of entitlement to attendance allowance (see decision R(A) 2/94). Therefore Article 10(1) does not affect the operation of regulation 2(1)(c) of the Attendance Allowance Regulations in relation to the establishment of initial entitlement on a claim. And in any case Article 10(1) only bites on conditions relating to the recipient's residence in another Member State. On the basis which I am currently considering the condition which excludes the claimant relates not to her, but to Sarah.

 

15. Articles 37 to 43 of Regulation 1408/71 deal with invalidity benefits. I must consider the form of those Articles as in force in 1990, set out as part of the adjudication officer's submission dated 4 January 1995. Articles 37, 39 and 40 are not applicable because they apply only where an employed or self-employed person has been subject to the legislation of more than one Member State. The claimant was never subject to the social security legislation of Germany. Article 38 is not applicable because it relates only to conditions as to the completion of periods of insurance. Articles 41 to 43 apply only to special situations and are not relevant. Point 5 of Section L of Annex VI to Regulation 1408/71 provided in 1990:

 

"Any employed or self-employed person who is subject to United Kingdom legislation in accordance with Title II of the Regulation shall be treated for the purpose of entitlement to attendance allowance as if he has been normally resident within the United Kingdom and had been there during any period of insurance or employment which he may have completed within the territory or under the legislation of another Member State."

 

That provision does not help the claimant because she was not employed or insured under the German social security system while in Germany and the crucial obstacle was not her own absence from Great Britain, but Sarah's. No other part of Regulation 1408/71 is relevant. Thus there is nothing in Regulation 1408/71 to give the claimant herself any rights in relation to her entitlement or otherwise to attendance allowance.

 

16. I consider now the alternative basis that Sarah should be regarded as the "real" claimant, being the person who had to satisfy the medical conditions and the residence and presence conditions. Sarah herself clearly was not an employed or self-employed person. She might have rights as a member of the family of the claimant and her husband, who were both employed persons (see Article 2(1) of Regulation 1408/71). But for the reasons explained in detail in the adjudication officers' submissions dated 31 July 1992, 29 March 1994 and 4 January 1995, family members' rights under Regulation 1408/71 are restricted to "derived rights", benefits to which the person is entitled by virtue of the status of a member of the family of an employed or self-employed person (Kermaschek -v- Bundesanstalt fur Arbeit (Case 40/76) [1976] ECR 1669 and Schmidt -v- Belgian State (Case C-310/91) 27 May 1993). Sarah's status as a member of the family of the claimant and her husband was irrelevant to the entitlement or non-entitlement to attendance allowance in respect of her, which depended on the satisfaction or otherwise of the medical conditions and the residence and presence conditions. Thus, attendance allowance is not a derived right. Sarah can gain no assistance from Regulation 1408/71 as a member of the family of an employed person.

 

17. The result is that European Community legislation does not require the disapplication of the purely British legislation. The effect of that legislation has been set out in paragraph 12 above. The exploration of every possible legal argument has not yielded anything which leads to a conclusion in the claimant's favour. My decision must be to the same effect as that given by the appeal tribunal of 14 November 1991. It is set out in paragraph 1 above.

 

 

J. Mesher
Commissioner 
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