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1. The decision of the Social Security Appeal Tribunal dated
6 June 1996 is erroneous in law. I set that decision aside
and, as empowered by section 23(7) (a) (i) of the Social
Security Administration Act 1992, I substitute my own decision
which is:-

1. The adjudication officers’ decisions awarding Income
Support from and including 23 April 1992 fall for review
uncler section 25(1) (a) of the Social Security
Administration Act 1992 on the grounds that in the period
from 23 April 1992 to 10 August 1994 the claimant
possessed capital in excess of variously E3,000 and
f8,000 which has not been taken into account in the
assessment of the claimant’ s entitlement to Income
Support.

2. As a consequence Income Support amounting to
E4,585.92 paid to the claimant in the said period has
been overpaid.

3. The benefit overpaid is recoverable from the

claimant’s executor and from the claimant’s appointee in
terms of section 71 of the Administration Act.

2. The claimant’s executor appeals, with the leave of a

full-time chairman of tribunals and the support in part of the
adjudication officer now concerned, against the tribunal’s
decision that the sum of E4,879.92 is recoverable from the
claimant’ s executor in respect of overpaid Income Support,
subject to the set off of any underpayment in the period from
11 August 1994 and 21 September 1994, and that the executor
had discharged the claimant’s appointee of responsibility.

3. The factual background to this case is not in dispute.
The late claimant had, at the age of 84 years, sold her home

and moved into a nursing home. As the sale of her home
yielded a capital fund exceeding f8,000 she stopped claiming
Income Support from 16 October 1990. On 23 April 1992 her

attorney, her solicitor who held an enduring power of attorney
granted by the claimant on 29 March 1990, claimed Income

Support on her behalf stating that her capital had now reduced
to E7,525.84. Income support was awarded at the rate of
E179.42 per week and the attorney was appointed by the

Secretary of State, acting uncler regulation 33(1) of the

Social Security (Claims and Payments) Regulation 1987, as the

claimant’s appointee for the purposes of the claim.

4. On 14 May 1993 the appointee wrote to the Benefits Agency
advising that his firm had traced a further asset belonging to
the claimant which took her capital well over the E8,000 limit
for entitlement to Income Support. On 21 May 1993 he again
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wrote to the Agency advising that it had been
the asset referred to in the earlier letter

ascertained that
belonged not to

the claimant but to another client and the claimant’s capital
amounted to E3,088. On 8 August 1994 the attorney wrote yet
again to the Agency this time stating that the claimant’s
assets now appeared to be cash of E5,872.50 and a bond, of
fluctuating value, which had been valued on 13 July 1994 at
E4,346.

5. On 3 January 1995 an adjudication officer concluded that
at 23 April 1992 the claimant’ s assets had totalled
fll,980.06. He reviewed the decisions from 17 June 1992 to 18
July 1994 awarding Income Support from and including 23 April
1992 and decided that the claimant had not been entitled to
Income Support, that E4,879.92 had been overpaid from 23 April
1992 to 19 January 1994 and that the overpayment was
recoverable under section 71 of the Social Security
Administration Act 1992 from the claimant’s executory and from
the appointee, the appointee having misrepresented the amount
of the claimant’s capital when claiming benefit on her behalf.

6. There was a parallel sequence of events. The claimant
died on 21 September 1994. Probate was granted to her son as
her executor on 9 January 1995. He had been dissatisfied with
the handling of the claimant’s affairs under the power of
attorney. He raised a complaint against the appointee’s firm
which was pursued on his behalf by another firm of solicitors.
That firm negotiated a settlement of the complaint under which
the executor received apologies from the appointee’s firm and
a payment from them of E2,567.38. A letter acknowledging a
cheque for that amount is dated 25 May 1995.

7. The executor appealed the adjudication officer’ s
overpayment decision to the Social Security Appeal Tribunal.
The first tribunal to hear the case adjourned for notice of
the appeal and the hearing to be served on the appointee. The

appointee did not attend and was not represented at the

resumed hearing but his firm sent for production to the

tribunal copies of the
executor’ s complaint against
argued that the appointee had
the executor. The tribunal
following findings in fact:-

correspondence
him and in a
been discharged
is recorded as

“Found facts as in summary of facts 5.1
appellant had grounds for complaint of
[the appointee] of [the appointee’ s

concerning the
covering letter
of liability by
having made the

- 5.7. Accepted
inefficiency of
firm] but had

accepted E2,567.38 in full and final settlement of all
claims including any amount that could have been

repayable by [the appointee or his firm] . Accepted that

appropriate set off be calculated.” .

CIS/3813/1997 2



The tribunal’s reasons for decision are recorded as:-

“The estate of [the claimant] deceased received monies in
lifetime of the late [claimant] which, if correct return
had been made, it would not be entitled. The attorney
(acting under his Power of Attorney 29 March 1990) stood
in the shoes of [the claimant] as to returns and had
clearly made incorrect returns of details of income and
as a direct result there was overpayment between 23 April
1992 and 19 January 1994. There appears to be a set off
of approximately E12,000 between 11 August 1994 and 21
July 1994.”.

8. The executor applied for the tribunal’s decision to be
set aside but his application was refused by a subsequent
tribunal. The essence of the executor’s grounds of appeal to
the Commissioner is that the claimant and her executory estate
are innocent parties in relation to the overpayment of
benefit, that the appointee had submitted two conflicting sets
of figures to the Benefits Agency in respect of the claimant’s
capital and that the appointee, not the executor, should be
held liable for the recoverable overpayment.

9. The adjudication officer now concerned, in her written
submission of 19 January 1998, supports the executor’s appeal
but only to the extent that she agrees that the tribunal erred
in law in deciding that the overpayment was recoverable from
the executor only. She argues that there is nothing in
section 71 of the 1992 Act enabling one person to discharge
another from liability for the repayment of benefit
recoverable under that section. She argues further, citing
Commissioner’ s decision CIS/332/93 as authority, that
misrepresentations of or failures to disclose material facts
on the part of a claimant’s appointee are attributable to the
claimant. She submits that the correct decision under section
71 in this case is that the sum overpaid is recoverable from
both the executor and the appointee. It is then for the
Secretary of State to decide if he will recover the overpaid
benefit and, if he decides to recover, to decide from which of
the executor and the appointee he will seek recovery. On the
question of set-off the adjudication officer argues that the
tribunal’s decision is erroneous because no benefit had been
paid in the period from 11 August 1994 and, therefore,
entitlement to benefit in that period had to be based on
capital actually held by the claimant, not discounted capital.
Although the schedule of overpayment showed the claimant’s
capital to be E6,464.95 on 8 August 1994, the claimant’s
appointee had confirmed that her capital assets totalled
E1O,218.5O at that date.
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10. A Nominated Officer in the Office of the Social Security
Commissioners directed an oral hearing of the appeal. I
opened a hearing on 3 June 1998 but had to adjourn it because
it was apparent that again the appointee had not been served
with notice of the appeal or of the hearing. At the resumed
hearing on 19 January 1999 the executor appeared in person and
the adjudication officer was represented by Miss Bergman of
the Office of the Solicitor to the Secretary of State for
Social Security. I am grateful to both the executor and Miss
Bergman for their submissions.

11. The appointee did not appear and was not represented.
However, his firm, in correspondence with the Nominated
Officer (documents 114 and 119 of the appeal papers) submitted
that the executor had been assisted by two firms of solicitors
in pursuing his complaint against the appointee and as the
executor had accepted E2,567.38 in respect of his complaint
and had discharged the appointee and his firm from any further
duties or responsibilities with regard to the administration
of the late claimant’s estate neither the appointee nor his
firm had any further liability in the matter. In any event,

it was submitted, the executor’ s complaint was illogical

because the Department of Social Security was merely seeking
the repayment of money which the claimant should not have
received in the first place. In the circumstances neither the
appointee nor his firm would attend the hearing before the
Commissioner.

12. Prior to the resumed hearing a second adjudication

officer made a written submission of 1 June 1998 in which he
said that he had been unable to substantiate the figure of
E11,980.06 for the claimant’s capital. The figure which he
could establish was fll,201.57. He stated that he would
attempt to provide me with a settled figure for the claimant’s
capital in time for the hearing or soon thereafter and invited
me, on the basis of the figures to be produced, to substitute
my own decision for that of the tribunal.

13. That submission was followed by a further written

submission of 2 June 1998 in which it was stated that

documents had been obtained which substantiated the original
capital figure of E11,980.06. Because of the way regulation 14
of the Social Security (Payments on Account, Overpayments and
Recovery) Regulations 1987 operated a schedule of overpayment
based on the figure of E11,201.57, which included the
quarterly discount of capital by the amounts overpaid
quarterly, produced an overpayment figure of E4,990.92 as
against the E4,879.92 produced in the original overpayment
schedule based on a starting capital of E11,980.06. It was
submitted that as the larger capital figure was substantiated
by the appointee’s firm’s accounts and produced an overpayment
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figure more advantageous to the executor and the appointee I
should accept E1l ,980.06 as being the correct opening capital
figure for the calculation of the overpayment.

14. At the hearing the executor reiterated his argument that
the appointee was a professional who, as the late claimant’s
attorney and solicitor, was being paid a fee to handle the
claimant’s finances and it was he who had claimed Income
Support on behalf of the claimant on the basis of incorrect
representations as to the amount of the claimant’s capital.
It could not be the law that the sum overpaid is recoverable
from the claimant’s estate. Neither the claimant nor her
executor had anything to do with the claim for benefit or the
misrepresentation of the claimant’s capital.

15. Miss Bergman argued that the case law on the
interpretation of section 71 of the 1992 Administration Act is
to the effect that although the misrepresentation was made by
the appointee the resultant overpayment is recoverable from
both the appointee and the claimant’s executor. She referred
me to Commissioner’s decision R(SB)43/83. It was, as the
adjudication officer had submitted, for the Secretary of State
to decide whether he will recover the overpayment determined
by the adjudication authorities to be recoverable and, if he
decides to recover, for him to chose from which of the
parties named by the adjudication authorities as being liable
he will recover.

16. I accept Miss Bergman’s submission. Firstly, there is
the question of whether or not a claimant has to take
responsibility for statements made by an appointee claiming
benefit on her behalf. There is a line of Commissioners’
decisions beginning with CWG6/50 (K.L) and including
CIS/332/93 and CIS/12022/96 in which it is stated that the
appointee is the agent of the claimant and the claimant must,
therefore, take responsibility for the agent’s actions. It
does occur to me that an agent is normally appointed by the
principal for whom he is to act whereas an appointee under
regulation 33 (1) of the (Claims and Payments) Regulations is
appointed by the Secretary of State on the application of the
appointee . However, I am not persuaded by the executor’s
arguments to disagree with the long accepted view expressed in
the Commissioners’ decisions to which I refer above. In my
view, therefore, in this case liability for the appointee’s
misrepresentation attached to both the appointee and the
claimant in the claimant’s life time.

17. The next question is whether or not the claimant’ s
liability attaches, on her decease, to her executor. The
answer to that is that it does so attach for two separate
reasons. Firstly, in the absence of a particular statutory
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exception, all undischarged liabilities of a deceased person
attached to her estate. Secondly, in the case of the
Secretary of State for Social Services v. Sony [1974] All ER
922 the Court of Appeal held that overpaid benefit is
recoverable from the executor of the person who made the
misrepresentation which gave rise to the overpayment. It
follows, therefore, that the executor of a person who was
liable under section 71 by reason of her appointee’s
misrepresentation has the same liability.

18. The third question which arises is whether or not the
appointee is, irrespective of the claimant’ s liability,
personally liable to the Secretary of State for the
recoverable overpayment. The normal rule of agency is that an
agent is liable for his principal’s debts only to the extent
to which the agent holds funds for the principal or to the
extent to which the debt is due to a third party with whom the
agent has transacted without disclosing the fact that he is an
agent for another person. However, the operation of that
common law rule is excluded in the case of a regulation 33
appointee’s liability under section 71 of the 1992 Act by sub-
section (3) of section 71 which provides:-

“An amount recoverable under sub-section (1) above is in
all cases recoverable from the person who misrepresented
the fact or failed to disclose it.”.

That wording, to my mind, is apt to fix the liability for a
recoverable overpayment on the person who misrepresented a
material fact, irrespective of whether he was acting in his
own claim or as an appointee for somebody else. I, therefore,
agree with the author of CIS/12022/96 that both the claimant
and the claimant’s appointee are liable under section 71 in
respect of a misrepresentation or non-disclosure on the part
of the appointee.

19. The fourth question raised by this appeal is whether it
is possible for an appointee to obtain from the claimant or
the claimant’s executors a discharge of his liability to the
Secretary of State for the recoverable overpayment. As the
adjudication officer submits and as Miss Bergman argued,

neither at common law nor under section 71 is it possible for
two people who are both liable under section 71 to come to an
arrangement whereby the Secretary of State is prevented from
exercising his power of recovery against one of them. It is

on account of the tribunal’s error in accepting that such a
discharge of the appointee in this case was competent that I
have set its decision aside. That is not to say that the
executor and the appointee could not have come to an agreement
under which the appointee undertook to make good to the
executor any amount paid by the executor on the Secretary of
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State’s demand. Whether or not the correspondence, referred
to above, between the two firms of solicitors constitutes such
an agreement is a matter between the appointee and the
executor and not for the adjudication authorities.

20. There has been difficulty about the correct figure for
the value of the claimant’s capital as at the date of claim
for benefit, 23 April 1992. Where an overpayment is due to a
misrepresentation or non-disclosure of the true value of a
claimant’ s capital the calculation of the overpayment
includes, as required by regulation 14 of the Payments on
Account etc Regulations, the quarterly discounting of the
claimant’ s capital by the amount of the quarterly

overpayments. It includes also the computation of the tariff
income attributable in terms of regulation 53 of the Income

Support (General) Regulations 1987 to the discounted capital
which exceeds E3,000 but does not exceed f8,000.

Consequently, the value of the capital possessed by the
claimant at the beginning of the period of the overpayment has
a bearing on the amount of the overpayment. As already noted
the adjudication officer has produced two different schedules
of overpayment. The first, at document 38 in the bundle, has
an opening figure for capital of E11,980.06 and produces an
overpayment of E4,879.92. The second, at document 98 with the
legible copy which I directed at document 126, has an opening
capital figure of E11,201.57 and brings out an overpayment
figure of E4,990.92. There is no explanation as to why the
schedule which starts with the smaller opening capital figure
should bring out the higher overpayment figure. It may be
that there is an error in the later schedule or it may be that
the seemingly paradoxical result of the calculation is due to
some arithmetical quirk resulting from the application of the
capital discounting rule and the tariff income rule.

21. The explanation does not matter. As the opening figure
of E11,980.06 on the earlier schedule is substantiated by the
account at document 96 of the papers that is the opening
capital figure which should be accepted. I am satisfied that
the calculation of the overpayment at document 38 is correct
except in one respect. The adjudication officer who made that
calculation has added a note to the schedule acknowledging
that the correct tariff income attributable in terms of
regulation 53 of the General Regulations to the discounted
capital in respect of some quarters is less than the amount
actually taken into account but that arrears are not payable
in respect of those quarters because the actual capital held
by the claimant exceeded the S8,000 limit or attracted a
higher tariff income than that taken into account.

22. I do not think that the over attribution of tariff income
can be ignored in that way. The reason for discounting the
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claimant’s capital at the end of each quarter by the amount of
the overpayment occurring in that quarter and for taking
account of the tariff income attributable to capital of less
than f8,000 is the need to calculate the date at which the
claimant would have ceased to be overpaid benefit by reason of
her capital holding had she been spending capital at the
quarterly rate at which she was being overpaid. For that
calculation to be correct both the discounting of capital and
the attribution to the discounted capital of tariff income
must be accurate. Moreover, the amount of an overpayment of
benefit is net of any underpayment on the claim covering the
period from the first overpayment of weekly benefit until the
suspension of payment of benefit or the withdrawal of the
claim on which the overpayment has been made. In this case,
therefore, the period over which the overpayment has to be
calculated is the period covered by the schedule, 23 April
1992 to 10 August 1994, and not the period from 23 April 1992
to 19 January 1994 specified in the adjudication officer’s
overpayment decision.

23. The schedule at document 38 shows that in the quarters
from 22 October 1992 to 26 May 1993 and the quarters from 20
January 1994 to 10 August 1994 a total of E294 was over
attributed as tariff income to the discounted capital. In
each of those quarters the overpayment is shown as nil. The
implication of those entries in the schedule is that, for the
purposes of calculating the overpayment on the basis of
discounted capital, there has been an underpayment of benefit
of E294 in those quarters which has to be set off against the
amount overpaid over the whole period of the overpayment. The
surn recoverable from the appointee and the executor is
therefore in my view E4,585.92.

24. I agree with the adjudication officer and Miss Bergman
that there is no underpayment in respect of the period 11
August 1994 to 21 September 1994 to be set off against the
overpayment in the period to 10 August 1994. That is because

the overpayment of benefit which started on 23 April 1992 was
brought to an end on 19 August by the appointee’s declaration
of capital in his letter of 8 August . There was no

overpayment after that dated and, therefore, no warrant after
that date to discount capital uncler regulation 14 of the
Payments etc. Regulations . That being so, entitlement to
benefit depended on the amount of actual rather than
discounted capital. According to the appointee’ s letter
actual capital on 8 August 1994 was cash of E5872.50 and a
bond valued on 13 July 1994 at E4,346. Those figures should
have been applied from 14 July 1994 in the overpayment

schedule and would have resulted in an increase in the amount
recoverable . However, I think that the difference is de
minimis and can be ignored. Also I accept the suggestion in
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paragraph 7 of the submission of 2 June 1998 that the giro
payments referred to there should be ignored rather than
increase the amount of the recoverable overpayment.

25. For the foregoing reasons the executor’s appeal succeeds,
in as much as I have set aside the tribunal’s decision and
reduced the amount of the sum recoverable, and my decision is
in paragraph 1 above.

(Signed) R J C Angus
Commissioner

(Date) 12 May 1999
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