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SOCIAL SECURITY ACT 1986 .
APPEAL FROM DECISION OF SOCTAL SECURITY APPEAL TRIBUNAL ON A
QUESTION OF LAW |

=.I!

DECISION OF THE SOCIAL SECURITY T~OMMISSIONER

1. My decision is that - |

(a) the unanimous deecision of the Claveland sociél
security appeal tribunal given on 21 April 1989 is
erroneocus in point of law and is set aside;

- (b) overpayment of supplementary benefit amounting to
£1,005.00 during the inclusive period £fxrom
6 August 1985 to 22 February 1988 did not arise in
consequence of the claimant's misrepresantation and
accordingly is not racoverable from her.

2. The claimant appeals with my leave against the decision of
the tribunal confirming the decision of the adjudication sfficer,
issusd on 16 December 1988, rchar a recoverable overpayment of
£1,025.00 had been made ¢ the claimant because she had
"misrepresented the material 'fact that she did not {s’¢] pay
ground rent".

3. What happened, which i{s not in dispute, 1s that the
clainant, a widow now aged 36, vhen completing form Al dated
29 July 1985, answered quest.ons in part 10 regarding her home
by stating that she paid ground raent of £32.50 a month, but then
immecdiately went on to say that her home was not a leasehold
property and was subject 1S a mortgage from the Newcastle
Buildlng Society. The claimant's benefit was calculated on the
basis that she paid ground rent and in due course, whes her
entit lement to income supr L came to be assessed, 1t was
estakblished that she owned tii: frezhold of the property «nad that
the figure for ground rent was i.: i{nct the amount she paid by way
of general rates. The adjvdicacion officer recalculated her
entitlement and issued the dewisicon of 16 December 1888 holdirg
that, as the claimant had misrepresented a material fact, the sum
overpaid was recoverable from Lz2r pursuant to section 537.) of
the Soc..al Security Act 1986, which provides that -~

"53.-(1) Where 1t is detzcmiaed that, whether fraudulently
~1 otherwise, any person has misreprasented, or failed to
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disclose, any material fdct and in consequence af the
misrepresentation or failure -

(a) a payment has ¥Sen made in respect of a benefit
to which this section agpplies: or

(b) any sum recoverable by or on behalf 'of the
Secretary of S:ata in connection with any such
payment has w1t heen recovered.

the Secretary of State ‘shall be entitled to recoaver <he
giount of any payment which he would not have made or any
sun which he woul<! have received but for the
misrepresentation or failure to disclose.™

That this provision operates retrospectively is now beyond doubt
in view of thea judgment of the Court of Appeal in the case of

Tunnicliffe (to be reported as R(2) 4/91), so it is not necessary

to consider the former, similer provisions of section 20 of the
Supplementary Benefits Act 1976.

4. The claimant appealed and on 21 April 1989 the tribunal
found as facts, inter alia, that -

“2. In completing that form she explained in unqualified
catagorical terms that she pays ground rent at the rate of
£32.50 per month. '

3. It is common ground .between the parties that the
reality of the situaticn is that the Appellant did nct and
does not pay ground rent. Tn complating the form of claim
she took the obligation to pay rates to relate to the
enquiry as to ground tent.”

And, having summarised the prr.visions of section 33 above, they
gave as their reasons for ikhair decision -

*In this case the Tribeunal is unanimous in finding that the
Appellant misrepresented har obligations 1in showing an
cbligation to pay ground rent. As a result of that
misreprasentation an o"erpayment of £1.005 occurred."”

5. In the submission dates 1Y July 1991 by the adjudicattion
officer now concerned with the c¢case 1t 1is submitts d, in
paragraphs 5 and 6, that the tribunal erred in law in fail!ng to
deal with the question of reviaw and in failing to make adequate
finc¢.ings of fact or give sufiicient reasons. I have no doubt
that those criticisms are well founded and would sufflce to set
the decision aside. Howevar, it alsao seems to me that the
tribunal erred in their app.lcat’on of section 53.

6. Part 10 of form Al is p.ainly stated to be "for people who
own their own home or have « mortgage or loan” TFv €irst
ques.tion 1s; "Do you own y..v home jointly with anyone eise?",
to which the claimant answa:33, "No". She then gave the answers
referred to in paragraph 3 abuw: and, having said "No” to the

z



23/09 '96 MON 09:10 FAX 0171 353 5891 \eA THANET ADML° G171 555 Soo.

f e~ h‘{_"ﬂ‘
L6

wa
Py

N question whether her home was leasehold, she left blauk the
answer to the next question; "When the lease was first granted
was it for more than 21 ya2ars’". The significance of that

' question lies in the fact that under regulation 18(1)(b) of the
Supplementary Benefit (Requirements) Regulations 1983 "payments
by way of ... ground rent" were only to be included as
"miscellaneous outgoings” ir they related to "a long tenancy" as
defined in regulation 2(l) of the Housing Benefit (Genaral)
Regu.lations 19B7 as "a term of ‘rears certain exceeding tw=r“y one

years".

7. It follows that ground . 2at Zould only be brought Llnto tie
assessment of a claimant's renulrements for supplementary benefit
purroses 1f the lease of tha property to which it related had
been granted for a term exceeding 21 years. Cleariv in the
instant case that question was never investigated by the
adjudication officer who initz.ally awarded benefit. In my
judgment the claimant’'s answers to part 10 of form Al were so
plainly inconsistent and ambigucus as to put the adjudication
officer on notice. Quite apart from the inherent improbability
of ground rent of £32.50 a month being payable on 3 long
leas:hold, the claimant une¢:.ivocally said that her home was not
leasehold. That the adjuda~ation officer saw fit to make an
awarc without resolving that wbrious conflict and, moreover, took
into account ground rent without establishing whetaer: the
conditions of requlation 13(1)(b) were satisfied, seams to me
manlfestly an error on the part «f the Department rathe:: than a
misrzpresentation by the claismant, .

8. The tribunal failed to adédress themselves to that aspect of
the matter at all and, in those circumstances and for tha reasons
set <uf; in the preceding paragc¢arhs, I hold that thelr devision
igs errrogneous in point of law and I set it aside. In my view this
is a case in which I can and chould exercise my power under
section 101(5) to give the decision which the tribunal should
have given. In my judgment, for the reasons set out above, the
overpayment of supplementary ben:;fit amounting to £1,005.00 to
the laimant during the pert!>d in issue was not in consequence
of her misrepresentation and is accordingly not recoverable from
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9. The claimant's appeal :s allowed and my decision is.s3et out
in paragraph 1 above.

{Signed) M H Johnson
Commissioner

Date: 11 February 1992
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