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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1
I allow the appeal.

2
The claimant is appealing with my permission against the decision of the Sunderland appeal tribunal on 12 February 2001 under reference U 44 236 2000 02724 

3
For the reasons below, the decision of the tribunal is erroneous in law. I set it aside.  It is expedient that I take the decision that the tribunal should have taken. This is:

The appellant was incapable of work from and including 14 September
 2000 for the reasons given in this decision. 

Background to this appeal 

4
The claimant appealed against a decision that she was not incapable of work from and including 14 September 2000. The evidence was largely on standard forms. The claimant filled in IB50, the incapacity for work questionnaire on 5 April 2000. The claimant’s general practitioner filled in form IB113-DIS on 24 May 2000. An unidentifiable doctor filled in IB59PYM on an unreadable date to state that regulations 10 and 27 of the Social Security (Incapacity for Work)(General) Regulations 1995 did not apply. An examining medical practitioner filled in form IB85, the medical report form on 14 August 2000. An officer of the Department filled in the standard form of assessment on 14 September 2000 “agreeing with the SEMA assessment”. The SEMA assessment was that the claimant should receive 10 points for limitations on physical capacity and 1 point for limitations on mental capacity. The claimant was therefore found capable of work. She appealed, putting in issue walking, going up and down stairs sitting, standing, rising, bending and kneeling, reaching, and her mental condition. I mention the forms because that was the way that the appeal was made both to the tribunal and to me.  

The appeal to the tribunal 

5
The advisers put in a written submission to the tribunal, and with it details of a previous successful claim for incapacity benefit. The submission also included a detailed criticism of the examining medical practitioner report. It submitted:

The reports of the SEMA doctor and [the claimant’s] G.P. differ in their conclusions as to the nature and extent of the claimant’s physical problems. However, the tribunal should be reminded that [the] G.P. has treated her over a long period of time and is therefore more aware of how her disabilities affect her. [We] are of the opinion that a 20 minute examination by a SEMA doctor can not accurately reflect her level of disability under the PCA test. It still must be acknowledged however that the SEMA doctor did recognise significant problems in relation to the claimant’s ability to stand and to go up and down stairs. We therefore submit that the evidence of the claimant and her G.P. more accurately reflect her condition and that it has deteriorated since she first became incapable of work.   

The tribunal decision 

6
That put the tribunal on notice that the claimant questioned the evidence on which the Secretary of State had acted. The tribunal started its decision by noting the previous award of incapacity benefit.  It then found that “the existence of a medical report dated 14 August 2000 was the first and only independent evidence as to the claimant’s medical condition and was a change of circumstances…” There was evidence from the general practitioner on more than one earlier occasion about the claimant’s medical condition. As the solicitor asked in the grounds of appeal: Why was that not “independent”? 

7
The tribunal’s reasons for its attitude to the evidence are set out in its full statement. It found that 

“the claimant’s evidence in support of her appeal must be rejected for the following reasons:

(1) The Tribunal are satisfied on the balance of probabilities, bearing in mind the EMO’s clinical findings, that the appellant has quite innocently overestimated the difficulties she claims to experience when undertaking the descriptors she has claimed and that the EMO’s report can safely be relied on as being an accurate assessment of the appellant’s difficulties.

(2) The medical information produced by the appellant’s general practitioner as stated above do not outweigh the examining medical practitioner’s report as he carried out a medical examination before making his clinical findings upon which he based his opinion. The general practitioner’s evidence is entirely diagnostic and as there is no evidence that he has carried out a specific medical examination with the descriptors in mind his evidence cannot contradict the EMO.” (italics mine).  

The tribunal added:

“The only actual medical examination in the light of the requirements for the Personal Capacity Assessment was that of the EMO whose independent and expert evidence we have accepted outweighs the contents of the questionnaires and the general practitioner’s diagnostic comments.

We also considered the criticisms of the EMO’s examination as although it clearly took only 20 minutes to carry out nevertheless required a further 18 minutes to complete. We considered that report to be full and detailed and as we have already accepted it as outweighing other evidence we reject the criticisms as being unfounded.

In reaching its decision the Tribunal has had regard to Commissioner’s decisions CDLA 8462 1995 and CDLA 692 1994 which are authority to rely on the EMO’s report and also authority for not having to explain why it prefers that report rather than the appellant’s evidence.” 

8
The general practitioner’s evidence was given on standard forms sent by the Benefits Agency, not to the claimant. Form IB113-DIS showed that the general practitioner last saw the claimant six weeks before. He reported a diagnosis of chronic low back pain – mechanical, asthma, and chronic abdominal pain. He also reported “All conditions only partially responsive to medication and affect her on a daily basis”. He answered the questions that he was asked to answer, save that he did not comment on the invitation to add information about daily living.   

9
The examining medical practitioner’s report was also on the usual standard form. The examination started at 3.00pm and finished at 3.20pm and the form was filled in by 3.38pm. The form is 24 pages long. In most cases many of those pages could be left blank, but in this case the mental descriptors were assessed in addition to the physical descriptors. So the examining medical practitioner completed 23 boxes about the claimant’s general condition and physical abilities, a further 25 boxes about her mental condition, and 5 boxes about the general conclusions in that time. As one of the boxes required a page of writing, the average speed of completing the others perhaps explains why it is hard to read the report. Nor does it make the claimant’s description of the speed of the examination in her grounds of appeal unreasonable. 

The grounds of appeal 
10
The claimant’s solicitor raised four grounds of appeal. The first is about the comment on independent evidence. The claimant did not accept the evidence was independent as the EMO is instructed by the Benefits Agency to provide the report. The second is that the tribunal failed to give adequate reasons for finding a relevant change of circumstances to review the original decision. Third, the 20 minute examination is again challenged. Fourth, the tribunal’s reasoning for preferring the EMO evidence is challenged on the ground that the general practitioner was asked to fill in the Med 4 and the IB113-DIS, and no other form, while the examining medical practitioner was asked to fill in a different form. If the tribunal is right in its approach in this appeal, what is the point, the solicitor asks, of a general practitioner providing either form?

11
Before considering this appeal further, I directed the Secretary of State to confirm that the medical member of the tribunal had not been a BAMS or SEMA doctor. That was confirmed.
I also directed the Secretary of State to comment both on the grounds of appeal and on the tribunal’s approach to the evidence. The secretary of state's representative did not support the appeal. The representative put in a lengthy submission about the differing roles and expertise of doctors and medical examiners. The general approach of the submission is that “whenever there is a conflict of evidence the decision maker will always have to decide which piece of evidence has the greater weight.” The submission continues:

9
As to questions of fairness and equality of arms I respectfully submit it is wrong to think that there is in general some kind of contest between the general practitioners and the examining medical practitioners’ report. The reports fulfil different purposes. They are both pieces of evidence. They are both designed to build up a true picture of the claimant’s situation. Although collected by the Secretary of State they are not intended to be partisan. Even in the case of CSDLA 1019 1999, decided by the Tribunal of Commissioners in Scotland on 15 June 2001 it was held that “the arrangement under which doctors such as Dr A was engaged to provide reports do ensure the provision of independent expert evidence on which it is entirely appropriate for the Benefits Agency to rely.” Further, “the overall effect is to put the doctors in their capacity as expert advisers to the Agency in a position of professional independence. They are not in our view simply Benefits Agency doctors, but rather independent expert advisors at that stage.” And, “the reports of doctors such as Dr A can therefore be properly relied on and presented to Appeal Tribunals as independent reports.”

10
When a case comes to be dealt with by the tribunal on appeal the claimant will have been served with copies of all relevant medical evidence. They can put in evidence of their own. They can ask the general practitioner to clarify their report. The claimant can elect for an oral hearing at which they can give oral evidence or call witnesses. They can ask the tribunal to adjourn for further medical evidence, for example, a consultant’s report, as frequently happens.  

12
The submission about relying on CDLA 8462 1995 and CDLA 692 1994 was that “reliance on these somewhat dated decisions is unfortunate”. The secretary of state's representative relied instead on CIB 911 1997 and CIB 16401 1996. The former is in my view not directly relevant because there was evidence from the general practitioner in this case. The latter requires the tribunal, if following the “BAMS doctor’s evidence”, to indicate why a claimant’s evidence is disregarded: as honest but inaccurate, an exaggeration, or a deliberate exaggeration. The tribunal did that.

13
The claimant’s solicitor made a robust rejoinder. He attacked not only the submissions but also the assumptions on which they were based. He challenged the basis for concluding that examining medical practitioners s were independent and the assumption that a claimant could get other evidence. It challenged the relevance of CIB 911 1997 (a submission I accept), of CDLA 8462 1995, and of CDLA 692 1994 (which the secretary of state's representative had copied into the papers).  

14
The submissions raised possible questions of the application of the European Convention on Human Rights, and in particular the principle of equality of arms. In that connection, I drew the attention of the Secretary of State to the terms of the National Health Service (General Medical Services) Regulations 1992, as amended, and in particular the Terms of Service of a general practitioner. Under the Terms of Service a general practitioner can be required to give evidence about a patient relevant to a social security question to a BAMS medical officer or someone acting under a medical officers instructions (Schedule 2, paragraph 48, to those Regulations) but not to the patient. 
The secretary of state's representative accepted the limitations placed by the Terms of Service on a claimant’s right, as against the Department’s right, to obtain information from a general practitioner.  In particular, the representative accepted that a claimant was unable to ask for clarification of a general practitioner’s report under the Terms of Service. The representative also agreed that the only documents that a claimant can obtain without payment under a private arrangement are medical certificates (Med 3 and Med 4), under paragraph 36 and 37 of Schedule 2. The representative also noted the limits on the Department’s power to get evidence from a general practitioner. The representative went on to make a further full submission stating that at the appeal level there was an equality of arms, but that the tribunal, which had an investigative jurisdiction, should be aware of the background under which the evidence before it was prepared, and should where necessary strike any balance itself. 

15
I must now deal with those issues raised by the parties that are necessary to this decision. I do so on the basis that the tribunal has a duty in all cases to ensure a fair hearing and that in doing so it must ensure equality of arms. That requires the tribunal to ensure that “each party must be afforded a reasonable opportunity to present his case – including his evidence - under conditions that do not place him at a disadvantage vis-à-vis his opponent” (Ankerl, European Court of Human Rights, 22 February 1996, paragraph 38.). The tribunal should also remember that that duty does not apply to the Secretary of State, so the tribunal should ensure that any inequality in decision making by the Secretary of State is redressed by the tribunal.  

Independence of the medical evidence

16
The tribunal in this case relied repeatedly, as quoted above, on the independence of the examining medical practitioner. I accept fully, even if strictly I am not bound to do so, the analysis of the position of an examining medical practitioner in the Scottish case of CSDLA 1019 1999. Accordingly, I reject that aspect of the claimant’s case. But there is nothing stopping the Secretary of State relying on non-independent evidence or in presenting it to the tribunal. It is only at the tribunal level that the independence matters as an issue of natural justice or equality of arms. Independent or not, the tribunal must consider the reports as part of the evidence it has to consider. The independence is of course relevant to the balancing of conflicting evidence but it does not achieve that balancing of itself.  

17
The tribunal rightly assumed that the evidence of the examining medical practitioner was independent and wrongly assumed that the evidence of the general practitioner was not. It was here, in my view, that it failed to respect equality of arms because the way it treated the evidence of the general practitioner as not independent placed the claimant at a double disadvantage. It assumed that the evidence of the general practitioner was in some way inferior to that of the examining medical practitioner. But the claimant had no entitlement to secure further evidence from the general practitioner to redress that deficiency. 

18
I fully accept that the examining medical practitioner was independent. But so was the general practitioner. He provided his report directly to the Benefits Agency on a standard form in accordance with the obligation on him under his Terms of Service. There is not a shred of evidence that he felt “leant on” by anyone in this case, or that he fell short of the professional standards that could rightly be expected of him in answering the Department’s questionnaire or in issuing the Med 4. The tribunal found otherwise by relying on CDLA 692 1994. In looking at that case, I cannot help noticing the lack of legal analysis in that decision as compared with the careful decision of the Tribunal of Commissioners in CSDLA 1019 1999. For example, nothing is said about the Terms of Service or whether the evidence in that case was produced direct to the claimant or direct to the Benefits Agency or when the general practitioner last saw the claimant. But even if CDLA 692 1994, or CDLA 8462 1995 were good law beyond their own facts when signed, I do not think they can survive the strengthening of the concept of natural justice by article 6 of the European Convention on Human Rights, and in particular the principle of equality of arms. Those cases appear to allow tribunals to make assumptions in favour of official evidence. Such assumptions offend the principle of equality of presenting evidence. 

Balancing the evidence 

19
The starting point of the tribunal should have been that both the examining medical practitioner and the general practitioner were assumed to be giving professional and independent evidence.  The next point is that each was asked by the Department to answer different questions. That is not a criticism of either. In particular, the general practitioner’s evidence should not be criticised as not containing information that the general practitioner was not asked to give and that the claimant (and to some extent also the Department) could not require the general practitioner to give. The medical evidence should be evaluated in this case for what it is: a series of answers by medical practitioners, none of whom have any special status though some may have more relevant training or expertise than others, to a series of standard questions issued by the Department.   

20
The tribunal should then have done what Commissioners have repeatedly told tribunals to do: weigh the evidence on the issues in the case. In this case, as in too many others, the tribunal took the short cut of preferring the evidence of the examining medical practitioner as a whole to that of the claimant as a whole (see its reasons set out above). Having dismissed the claimant’s evidence as exaggerated, it then assessed the examining medical practitioner’s report against the general practitioner’s report and preferred the examining medical practitioner report to that of the general practitioner because it directly answered the questions that the tribunal had to answer, and the general practitioner did not. That approach is fundamentally wrong. The tribunal did not assess the evidence from all sources together in one “weighing” exercise on the issues in dispute. Instead, it adopted a sequential approach to the sources of evidence, cutting out the evidence of A by reference to B, then C by reference to B, etc, so ending up only with the evidence of B. In so doing, it concentrated on the sources of evidence rather than on the relevant conflicts in the evidence. Although it states that it “carefully considered and weighed” all the evidence, its statement gives no evidence of that. There is no comparative analysis of the evidence on any of the seven physical descriptors expressly put in issue by the claimant in her grounds of appeal to the tribunal. 

21
Take for example the descriptors about sitting. This is one that the tribunal could have observed for itself and then discussed with the claimant about it. I cannot read all the record of proceedings but it appears to have done this, though there is no comment on it in the statement. I think it comments that the claimant accepted that she had been sitting for 35 minutes at that time.

22
What do the papers contain? The claimant stated in April 2000 that she could not sit for more than 10 minutes without having to move from the chair. In the previous claim she said that she could not sit comfortably at all. So her evidence was that things were getting better. In both she said she could not sit because she gets a lot of pressure on the left side of the bottom of her back. The general practitioner was not asked about this directly. He confirmed chronic mechanical low back pain and chronic abdominal pain, both only partially responsive to medication  (listed, and including strong painkillers), and both affecting her every day. 

23
The examining medical practitioner reported no problem with sitting (that is, she could sit comfortably without having to move for over 2 hours). He recorded mild tenderness and pain on the left side of lumbar spine, not causing any disability in sitting, rising or kneeling and bending. He records “mild” pain when examining her, which becomes “very mild” by the end of the report (compare document 30 with document 46). His clinical examination recorded: “sat comfortably for 20 minutes without moving or rising”. This was promptly contradicted by the next sentence in the same box “did rise three times without help or support”. The report fails to explain that contradiction. Nor does it explain how the examining medical practitioner observed the claimant not moving for 20 minutes yet also completed his entire examination of her in that same 20 minutes, including asking her to bend, examining her spine, asking her to stand and walk, checking her neck movements and muscle wasting, and so forth. Those are some of the unexplained inconsistencies in that report. The tribunal failed to consider any of them. Maybe the claimant exaggerated a lot in saying she could not sit for 10 minutes. But could she sit for over two hours without moving, given the clear, continuing and independently verified evidence of recurring, partially controlled low back pain? The claimant consistently said she could not sit for a long time, repeating that when the mental descriptors were in issue. The tribunal’s analysis (or, rather, lack of it) concluded that she could. The tribunal’s decision is plainly inadequate on that descriptor. It has not fairly balanced the evidence.  

24
I could repeat a similar analysis about other descriptors. However, I have already dealt with this matter at considerable length. As the decision of the tribunal must be set aside, I deal with the rest briefly but with the same points in mind.

The claimant’s limitations
25

The tribunal adopted the examining medical practitioner finding of descriptors 4(d) and 2(d): she cannot walk up stairs without holding on (3 points) and she cannot stand for more than 30 minutes without needing to sit down  

(7 points). Those have never been in dispute. In addition, I find that even on a conservative view of the above evidence (and other evidence in the papers) the claimant cannot sit for more than an hour without having to move (3 points). The claimant also stated that she cannot bend or kneel at all. The examining medical practitioner found that she had no problem with that descriptor, observing that she did do so though she complained of mild backache. He was therefore right to reject her absolute statement. But was that really her evidence? What the claimant actually said on her form was that her back went sometimes when bending, kneeling or squatting, and she could not then get up. I find that she sometimes cannot bend or kneel as required and, in particular, straighten up again (3 points). I need make no further findings to conclude that in my view the claimant was incapable of work at the relevant date and I so decide.  
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20 August 2002

[Signed on the original on the date shown]
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