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1.

This is an appeal by the claimant, with the leave of a Commissioner, against the decision of the appeal tribunal (“the appeal tribunal”) given on 1st March 2000. For the reasons which I give, that decision is erroneous in point of law. In exercise of the powers conferred on me by section 14(7) of the Social Security Act 1998 and regulation 19(3) of the Social Security Commissioners (Procedure) Regulations 1999 (SI 1999/1495), I set it aside and refer the case to a differently constituted appeal tribunal (“the new tribunal”) for rehearing in accordance with the directions given below.

2.

The issues in this appeal are whether the adjudication officer had grounds for reviewing the claimant’s lifetime awards of the mobility and care components of a disability living allowance and whether he was right to decide that the claimant was not entitled to either component from and including 4th June 1999. That was the date on which the claimant was medically examined by a doctor from the Benefits Agency’s Medical Service.

3.

The matter arises in the following way. The claimant, who was born on 18th March 1976, is now 24. She has the misfortune to suffer from immunoglobulin deficiency – referred to in the case papers as IgA, or IGA, deficiency. Those papers contain a considerable amount of medical evidence. It is not in issue that the claimant suffers from immunoglobulin deficiency. Nor is it in issue that this is an extremely serious condition and that its effect are debilitating. There is much evidence in the papers about this condition and its effects. Among other matters, the claimant has little or no natural resistance to infection. In April 1997, she contracted chicken pox. This was a serious matter for her. She developed complications and had to be admitted to hospital. Some of the medical evidence suggests that she has not fully recovered.

4.

In March 1996, the claimant made a claim for a disability living allowance. On 10th April 1996, the adjudication officer awarded her the higher rate of the mobility component and the highest rate of the care component for life. On 4th April 1999, she completed a form DLA 250, in response to a request to do so. On 4th June 1999, she was examined by an examining medical practitioner. On 22nd June 1999, the Secretary of State applied to the adjudication officer asking for a review of the decision given on 10th April 1996, giving as a reason: “Possible reduction  in care and mobility needs”. See page 113 of the papers. On the same day (22nd June 1999), the adjudication officer gave a decision, a copy of which will be found at page 114. The first three paragraphs of that decision are as follows.


“Following the application made on 22.6.99 by the Secretary of State, I have reviewed the decision of the adjudication officer dated 10.4.96. This because a relevant change of circumstances has occurred since the decision was given.


This was that [the claimant] is able to walk an appreciable distance without severe discomfort or some other difficulty and there is no severe limitation on her ability to self-care.


My revised decision is that [the claimant] is not entitled to the care component and the mobility component of Disability Living allowance from and including 4.6.99.”

On 17th September 1999, a second adjudication officer reviewed but did not revise that decision. See pages 125 to 129 of the papers.

5.

The claimant appealed and her appeal came before the appeal tribunal on 1st March 2000. The majority were satisfied that the adjudication had grounds for review and had reached the right decision. The dissenting member took the view that there had not been a sufficient improvement to justify the review and that the claimant’s circumstances had not changed. Leave to appeal to a Commissioner was refused by a chairman but was granted by a Commissioner who, in granting leave, observed:


“There is nothing to indicate that the tribunal took into account the report of the Occupational Therapist (document 24).”

6.

The appeal is now supported by the Secretary of State  in submissions dated 23rd October 2000. That support is given on the following grounds.


“2.
The Commissioner observed that there was nothing to indicate that account was taken of the Occupational Therapist’s report. I agree, and submit that this was an error of law. The majority of the tribunal concluded that the claimant’s evidence was not credible and that her “good day” was a representation of most days. I submit that the tribunal’s reasons for this conclusion were inadequate. The claimant’s evidence was consistent with the GP, occupational therapist and consultant immunologist. Although the tribunal attempted to define the frequency of flare up/attacks/infections, they made no findings on how long these episodes lasted and how long the claimant was affected by them.”

I agree with those submissions and for that reason, and because both parties have expressed the view that the decision of the majority of the tribunal is erroneous in law, I allow the appeal and set aside the decision of the appeal tribunal. There must be a complete rehearing before the new tribunal. The first issue before that body will be whether grounds for reviewing the existing awards have been established.

7.

I do not direct an oral hearing before the new tribunal but I recommend that one takes place. That will require action on the part of someone – probably the claimant’s representative. The new tribunal may derive assistance from decision R(A)2/74, which was considered last year by a Tribunal of Commissioners in CIB/14534/96. Matters of evidence are entirely matters for the new tribunal. However, I offer the following comments in hope that they may be of assistance. The examination and report of an examining medical practitioner will often carry great weight because the doctor concerned will indeed be independent. However, there is a downside to that. The examination will, inevitably, be short. The examining medical practitioner will usually be seeing the person examined for the first time and will know little about that person. He or she will not usually have seen the examinee’s medical notes or the results of any tests undergone. An important function of tribunals is to “even matters up” by identifying deficiencies in the examining medical practitioner’s report and then remedying them. Although great weight should normally be given to what the examining medical practitioner says, his or her report should not be approached uncritically. A tribunal should listen to what an appellant says  and consider the medical evidence as a whole. In many cases the tribunal will have so much more information available to it than was available to the examining medical practitioner that it will not be unreasonable to consider whether the examining medical practitioner would have given his or her answers in quite the form in which they were given had the doctor had the benefit of the information before the tribunal. Further, reports or statements from general practitioners vary greatly. Many contribute little to the resolution of the issues before a tribunal. However, it has frequently been stressed by Commissioners that positive, focused  and objective reports from general practitioners who have been treating a patient for some time may need to be given greater weight than a report from an examining medical practitioner – because the latter will only have seen the examinee for a short time and will not have access to his or her detailed medical history. Finally, the majority of the appeal tribunal appear to have attached significance to the fact that the claimant went to Spain for a holiday. Again, this is a matter for the new tribunal. However, for my own part, I would hesitate to attach much, if any, significance to a short, and probably not very energetic, holiday taken in a warm climate a short plane journey from the claimant’s home.

8.

For the reasons given, I allow the appeal and remit the matter to the new tribunal for rehearing.







(Signed)
J.P. Powell
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Dated:

1st December 2000
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