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DECISION OF THE SOCIAL SECURITY COMMISSIONER

Name: Maureen Parr (Mrs) on behalf of Christopher Parr

1. For the reasons set out below, I grant the claimant leave
to appeal against the decision of the Attendance Allowance Board
given on review on 5 August 1991 by its delegated medica%
practitioner ("DMP"). As both parties have consented to my
treating the application as the actual appeal, I can conveniently
go on to deal with the appeal itself. For the reasons set out
below, the decision of the DMP is erroneous in point of law, and
accordingly this appeal succeeds.

2. On 5 August 1991 the DMP decided that, as none of the day
or night conditions was satisfied, he was. unable to issue a
higher or lower rate certificate, and it therefore followed that
the earlier decision of the 27 June 1988 should stand unrevised.
The claimant contends that the decision of the DMP was erroneous
in point of law.

3. The claimant relied on 4 grounds of appeal. I agree with
the Secretary of State that as regards two of them, they are
without force. However, as regards the other two I accept the
submissions of the Secretary of State in support of the appeal.
The Secretary of State says as follows:-

"2. The point made in paragraph 2 of the grounds of appeal
is that the ~ ... DMP has made a presumption that [the
claimant] is being trained to appieciate danger. Because
of this presumption the DMP has gone on to conclude that
[the claimant] would not be in substantial danger if not
under continual supervision.

Whilst it is agreed with [the claimant's mother] that there
is no evidence before the DMP to show that [the claimant]
is being trained, it is submitted that in view of the
obviously high standard of care which [his mother] is
providing for [the claimant] it is not unreasonable of the



DMP to assume that in striving to make him as independent
as possible [his mother] would in fact be training [the
claimant] to appreciate danger both within and outside the
home. Nevertheless, from a purely technical point of view
the DMP's conclusions and observations must be supported by
the evidence available to him, and in the present case his
presumption regarding training cannot be inferred from the
evidence."

I accept that submission.

4. The Secretary of State then goes on to contend as follows:—

"3. At paragraph 4 of the ground of appeal [the claimant's
mother] contends that the DMP's use of the phrase 'it may
be that [the claimant's] condition has remained the same,
but I am satisfied that he has matured and grown more in
independent and able to cope with deafness ...'s
erroneous.

This contention is supported, there is nothing in the
evidence or in the determination to show why the DMP should
have concluded that [the claimant] was now more able to
cope; to say that he had matured does not go far enough tg
explain the conclusion."

I also accept that submission.

5. The Secretary of State has also pointed out that although
paragraph 2 of the DMP's decision sets out the evidence
considered by him prior to his determination, this statement
does not include some of the documents relating to the previous
appeal. It would have been helpful if the DMP had specifically
stated that he had also considered the documents not there
referred to. However, nothing really turns on the point because,
in any event, I have to set aside the tribunal's decision as
being erroneous in point of law.

6. Accordingly, I direct that the matter be determined afresh.

(Signed) D.G. Rice
Commissioner

(Date) 1 May 1992


