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vais is & rough sranecxipt of tﬁ; dudgment qivnj'in- et

Bromley County court =R yonday tha 12th Pabrudry 1998
is the asss ol BALTEY prankiin Walsh sgainstc the
DepaTinant of segisl Bacurity.

This i an lpplicltiﬁ;fﬁnﬂlr grder 37 Rulm 7 of the

Coumty Court RUles 1981 %o set adide an avard mads on

the 4th Wovenber 1989 by Wr qu}itrar Matthews on the
q:nundj{az arror of lav, The facts are not in issue.
' The factm BTH tﬂat en the 24th February 1088 tha
plaintifs, Barry Vilah vas iuuud with a qircf ﬁu

E124. H nandsd to him pnn:ma.ny at the Rushlhy Gresn aﬂ’z—h aM‘ &fne.

Departmant of docial ilaurit?, !ar invalidity benefit. ’
Ho was still within the :nntinsl pf the bullding when

tha gire was mislaid or stelen by zomacone. He raported

<ha loss to the Counter statf inmediately. They relused

a rlpltElMInt; v undarstand it was finally sashed by
somacsns alge latar innt d}v and My Walsh did not

raceive Any bensfit.

The Dspaztmant admiv that following the lows ef

tha chegue the pleintif? aid ret nanafit from the sum
rtﬁraalnted Ey the sheque. Howaver, it denles it haa 2

duty t@ replace tha cheque as & mattary of law.

I was told the giracheque wam in fact cashed
1atar that day, the 24th February 1983 st & poest office
in :zli.' |
i IThn case was Arqued before the Registrar oh two

hhsas of law.

The first wis rounded on the basis +hat the
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gi:nnh-qul uls l chcqu- uithin tha Bills of E:chanq-

Aot 14382 anﬂ on th;t u::nsiqn the pleintiff, probably

assisted hy the foclal atrvicll D;purtmint at Lavishan
appeared for himsalf and Mr Blake for the Dapartmant of
Iuaiui gacuritTy. The Tthey goound was bamed &0

Regulation 20 of tha Sociml Jecurity {Clains and

Paymants) Regulations 1997. It is witn these

ragulaticns that we A¥s concarnad coday.
Wb, -bdum%
H&lhitnl mattnrﬁh- ors ne the grounds of Appesl

z:t:é4t¢ the Bills a! ‘Exchange Act; this part of tha
aygumnsnt hll now been lhandanuﬁ. The parties agras thn
innt:unint i- not utthin thn lLlll of Exchangs Mot

L]

I hlvu ruc&iv-n cumiiﬂlrnbln assistence from the

aavuéatagrr Blake, lallcitar for the Departnent of
Suuial Sicurity and I :tnhar nt its stat! whu hll

]

Jr-n.-l- TR

:nniidﬁzlhlt knnuladgt ur th- -uhjact lnd inp-rt-d it

LY L S

Eat
with ullritg, lnﬂ H: Dgpgpl ;who has siqni:iﬁant

-xp-riin:- in cases of thia kind lnd klpt hil
e b ' -!-- - B T

lubuiliiun rnlntivtlr short.

- = Ha'-" Ao Dt
Thn dnrnndlnt in'hiavlpplicatinn il cunctrnnd

+ ,... . .._n-.. eFw e

WitR. ﬂnnxyrhpi: »nnltructiﬂn n: the r 1ltiunu. s
. y. SR NI R S E S L -+ 'qﬁm T uEieE

ng. the rlqulatiggr tbt durlndnnt drtw By

-
X

lntinn to Gection _;r’nf th- Secial ecuzity Act 1978
and thn dntail;ﬂ p:avisiﬂh: in luh-itﬂtian [1],

e
::tlhl{fhing thu inalitn;h;lity of blnl!itﬂ nncn
bunlfit is ld‘udlcltud to you it canhot h- ll!iqnld or

uhn:qld.
N e

It was axplained to me that under Section $7 and
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the gubsaquant Sections of that Act entitlenment To
benefit i:'ﬂ;ternin!d py an adjudicaticn officer
descrikbed in that.purt af that Act, togernar with the
proceduze. My attention was dravn té_snctinn 51 of the
Social Becurity Act 1985, the enakling 5e:ﬁion for the
releavant regulatinns,'Suhfsaatian (1) af that Sectisn
provides fur cadulatiaﬁzlgiaa puvering & host of
ratters.including the application for payment of
benefit running to more than 20 paragraphs. Faragraph
fa) of tha:u_:laﬁlitinna-fravid-: for tha regquiremant
for a :f%éﬁziﬁii certain vay and (kj of those
regqulations pravides for % plrlun te whom, the tiue

F’Lndj$ *4
vhen, and thn manner in thch requlations are, tn 1 rq~|

- £
~Tce—
Thera is pe provision for discharging the right

(o ,
to hensfit other than payment save fﬁi extinguishing

righta in certain ch:unstnncss.'

| ¥r Blakse ili§ that this parec =f this Aot
contains sommen provisions for adainistration of all
eypes of bensfit, ard so, from the emabling sectisns I
. wBS taken to th: Eccinl 5¢=urity {¢laims and Payments)
nguxntinna 195? 8T Yo. 1548 of that ysar brought into
farcs on the 11th April 13es hy an af!-rmativu
rassiuktion uf anch Hansa.

- There was soma force te the argusent that tis

regulations represent the intention of Parilament. The

matarial regulation the Departmant relies on is
Regulation 20. '

Elgﬁlntiﬂn 20 says,

LA
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~gubject to the proviaiens of kegulations il %o
17, banatfit ;hall be paid in accordance with &n
award as aoom A8 18 r-llanlhly p-n¢t1¢1hlt afrar
the nuurd has baen nndl, by naans of an
Lnstyusent of payment oF such othar aeans i3
appears to tha Sscratary of Stata tTo B
appropriate in the clrcumstances of any
particulay cass,’ _
1t is common ground that it isa noxroel principla of
dabt and credit tﬁat the debtor must zask eut his
craditor when the tize }ur payuant is due and pay hinm
legal tender. Thers il no difficulty with this
srinciple applying hurg,-nr nlak; submits that the
principle is replaced by thl znqulttiun. Otherviss the
yule would be that the n-pnrtnent pust placs legal

. candszr in the hands of thl panefic clainant.

What is the prnplr cnn:truutiqn on thas £l¢tl of
this casa? Is the Iffaﬂt of ths requiation %o di:nnarqt
tha duty established hy llqulltinn 207 Is the duty
discharged by &n initrunant af paypant cr by cash, snd

if 5y a=n instrunant whnii \s the risk at 1u-=?

Mr Blaks luhnitl thnt the ragulltion dlap-acts

the commen law rule. Once paid otherwiss than by cash -

put in accordance with the rtﬁulttiﬂni the

_ beneficiary's rights hava bean Det by the Sacratary cf

state who hap discration as to how to pay. ls paymant

in eash diffarant, what would happen if the bensficinry
had last the cash? Is it diffarent if it is an '

MO, Sd
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in:t?unnnt of paypant? Mr Blake says there ie ne haed
[ 1o ptraln the neaning éf the ragulaticn te say it is
the pame if the instrument is lost or stelen pafore the
claimant has a chence to do anything with it. If the
gacrotary af Stars hag pald by cthar waeans, the Tisk
pasges to tha banaficlary when the Ilnstrunant is in his
hands. I would ;:?ﬁr Eahigl?g;éf::::;, x:i;:; fshgl;nt,
raragzraph 4, the Registzar said after rezitlng the
Tegulation, | '
| ‘T intirprat thosa words in tha following way.
The inctrunant of payrent is merely the neans by
*® uhich the cash sum Teprasented by an award is
put into the hnndl of the nlainant. 1% would be
itiltbh;nﬂ the intructiun nt the regulation 1f

I AMrR T3 accept Ar Blake's uuhui:aLan which was

that onee the inltrumnnt hld ha:n pln:nd in the

handa of the claimant then the risk of loss fell
: _ upen him. The girechequa is ﬂinplr a neans of
' getting the monay into thl claimant's puckat and
tha duty to make ptynlﬂt 1; dis:hlrgtd not
- _ meraly by providing nuah an instrument of
‘. : paymant it, on the plrtinulir flﬂtl, the mensy
did not qlt intn the pncket?ur the clalmant.
Thoss wers the facts in this came. !
M Drabble had sald the quaatian is, daes Regulation 20
i cﬂntnin material to revercs tha common law positisn?
?he defendant's argument misconstrues the effect of the
aimple délivi%? of an lrstrument of payment. Mz Drabhle

adopted the dt!tn@aﬁt's gupmary =f the common law
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pesition and mdded that unless it was claar that a bill
oy cther instrument is in total satisfacticn of the
dabht, it up-ritas only as & ¢¢nditiﬂnal'di-¢ha:g- of
th? debt, and if dishonoursd ne can 3ue oR the ocrilginal
dabt as wWell as nn'th:mﬁill.

Ht rn:ar:td to some Auchorivy, tha strong Court

o
of Lpptal cake in lolt and Hut Company (Tipton) Linited
a.-n-t Rowlands, Nicholls and Company Limiteg raperted

ln|1!i4 Hu:z Weakly Lav Reports at pos uhiqh considered
the consagusnces of judgment whers thers wan a clogue
which Hli‘prnilntud ard subssguently d;s;hqund.
judgment raspacts the cemnon law pewiticn. The chequs
vaS :#ﬁditinnai payzent and suapended until pat cr
dishoncured. This nist hive axerclieqd the ninﬂ: of

parilamentary draughtsmen 1n primary and delegac twlﬁ
lagislation which was then followed in 1578, 1986 and
1927, ' ' .

¥r Drabbla arguad that the instrument is
spacizic, and the namad clsimant only is nntitlﬁd to
it. It ia only cash when gigned by “he ) 3 plrsnn in
tha riqhé place, Notbing in S=etlem SEﬁi]!kiziﬁqufil
tur't Iﬁnent paynent is A% tne tine when the instrupent
IiI handed sver, and Regulaticn 210 goes neo fﬁrthlr-

A nunber af Analogles wern guacrihid by bhath

sides as to what ahaulﬂ:nupgnn in tha avent of cash
being handed over and lost, ar sent through the post
and not delivered, or Btolen at the moment if is banded

over to & post cl{fice cleri. Thasa anmlogisa are

[0 o)
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nelpful in the diuuuliiun of the difficultiss of the
capa sll round. OR thq facts in this case, what
nappensd Whan the {nstrupent vas placed in the nands of
the baneficiary? ¥r Blaks gaks, whecs do we draud bhe
lire? o : .
| 1 draw tha liﬁ; this way. Statutes and
ragulatians deal with payment; 1in ir judgment thay
sncizls the Sacratary of Stats hot to have to cRrry
around stocka of lagal }Iﬁdat in hie ufflcl- DUt %
nake puyment Dy an instfuﬁlnt ot piynnnt or such other
WeAld A5 fammS Ipprupriatn in the particulsr case.
The enabling pcwlr and rlqulatinna da het ge as
far as to antitls payzent to De disoharged Dy paymeat
of an instrument. The sbligatien is on the Departaant
to make psywant apd 1f this is nat in fact affected by
th- s-arltnrr of Stats the obligaticn to pay Tepaing.
T an fortified in this viev by Regulation 31 of
tha Clains and ?tynsntl l-gu;-tiﬁn:. Thess dsal with
extinguishing rights to payaent, If paypant is not
abtained vithin the prtl;&ibad.purind then Regulation
18(1) cperates %o axtinguish that riqhé within twelvae
months of it arininq. It ' .o
-pwmnt—-nd._th.—i: ﬂwn-nu-r-ind.- fixvas t‘n tm st 9:3 q
ﬂw"'w:r ﬁ!‘:&ﬁq‘?tht instryzent of payument. §
1¢ ig claar, tharsfore, that Regulatvion I8
?;anqnin-n the right te payment continues wvhan the
instrument is issaed. |
ra; those rassons the application falls. The

application ia disnissed with no ardey for costs.
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The dafendant i3 giwin 1save L0 appeal to tha

Court of Appeal.
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