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Topic: 
The Tribunal of Commissioner’s decision CDLA/1365/2005
 on the meaning of ‘disability’ and the extent to which the effects of alcohol dependency can be taken into account
The Guest Speaker told the meeting that CDLA/1365/2005 raised issues as to whether and the extent to which the effects of alcohol consumption are relevant in determining entitlement to DLA, particularly where the relevant effects are the immediate and transient consequences of excessive alcohol consumption.

The History of the Appeal
The Claimant was 55 years of age.  He had a long medical history after an accident at work which ultimately resulted in depression and alcohol dependency.  It was a classic case of injuries leading to depression, inability to cope and then increasing intake of alcohol.  He was a very heavy drinker – 12 to 15 cans of strong lager a day, starting in the early morning. 

He first claimed DLA in 2002.  The examining medical practitioner (“EMP”) found the claimant intoxicated at the time of the examination.  The EMP, based on the impact of intoxication on him, concluded that he needed close supervision for all his hygiene and nutrition needs. On the basis of that he was awarded the higher rate mobility component (HRMC) and the middle rate care component (MRCC) in about 2002.  Being drunk so as to incapacitate himself to this extent was the norm for him.

In April 2004 the claimant submitted a renewal claim.  The claimant was sober at the EMP examination and there was no problem carrying out the standard tasks.  The Guest Speaker recalls that when he was preparing the case he noticed that the EMP had not ticked any of the boxes for care needs.  The claimant was assessed as fully functioning in nearly all areas. Benefit was refused.

At the Appeal Tribunal stage further medical evidence was presented of long-term problems associated with alcohol consumption – acute pancreatitis and episodic vomiting of blood. He also had “several attendances” at hospital due to falls from when drunk.  However, the long-term problems did not result in a significant impairment of function.

The Issue

The issue in the case therefore turned on the short-term impact on function due to drunkenness – could they be taken into account?
The Appeal Tribunal refused  DLA on the basis that “the problems complained of were related directly to too much alcohol e.g. falling over when drunk rather than conditions which may well have been the result of too much alcohol i.e. pancreatitis and depression.”

So it was not disputed that the lack of function arose from the alcohol consumption but from the fact that the effects were transient and immediate – Commissioner Bano in CDLA/2408/2002 had previously held that such transitory effects could not be taken into account.  The Department argued that you can only take into account the impact of a long-term condition, e.g. acute pancreatitis, gout, depression.  But if the loss of function, such as the inability to stand up, was due to the immediate and transient effects of being drunk, then this was not an underlying medical condition and should not be taken into account.
Another Commissioner had also noted that it cannot be the purpose of the legislation to provide money to allow alcoholics to buy more alcohol. This argument was rightly given short shrift. There is nothing in the social security legislation which controls how benefits, once paid, are used (para 35). 

The Importance of CDLA/1721/2004 
The Tribunal of Commissioners followed their earlier decision in CDLA/1721/2004 (R(DLA) 3/06).  The Guest Speaker said it was important to understand the effect of this decision - which is summarised at para 13 of CDLA/1365/2005: -
(i)
DLA is a benefit for people who are so disabled that they need help to cope with their disability.  The purpose of the benefit is to assist with the reasonable care and mobility requirements that result from disability.

(ii)
“Disability” is distinct from “medical condition”, “disability” being entirely concerned with a deficiency in functional ability, i.e. a physical or mental ability to do things.  Whilst a medical condition may give rise to a disability (e.g. a condition that involves the loss of a limb would give rise to an obvious diminution in functional capacity), it may not do so (e.g. a life threatening but asymptomatic heart condition may not have any adverse impact on one’s ability to care for oneself or be mobile without assistance).  Sections 72 and 73 are entirely focused on disability.  

(iii)
However, the statutory provisions impose a number of limitations.  First, the claimant must be disabled, i.e. have some functional incapacity or impairment.  He must lack the physical or mental power to perform or control the relevant function.  Second, even where there is a functional incapacity, that alone is insufficient for entitlement to benefit - for the purposes of sections 72 and 73(1)(d), the disability must be severe i.e. the disability must be such that it results in the claimant requiring the degree of assistance identified in the legislation (e.g., under section 72(1)(a)(i), the claimant must require attention for a significant part of the day).

(iv)
The Commissioners conclude (at paragraph 42) that sections 72(1) and 73(1)(d) give rise to two issues.  (i) Does the claimant have a disability, i.e. does he have a functional deficiency?  (ii) If so, do the care or mobility needs to which that functional deficiency give rise satisfy any of paragraphs (i) or (ii) of section 72(1)(a) to (c) (and, if so, which) or (for the lower rate of the mobility component) section 73(1)(d)?

Thus, according to the Commissioners, “disability” was entirely concerned with a deficiency in functional ability, as opposed to a medical condition.  So the question was whether the claimant had a functional deficiency, and if so whether he satisfied the tests for the various levels of the care component and lower rate mobility.
  The Guest Speaker said that he could not over-state the significance of this decision.  It marks a move away from the need to identify the illness or medical condition.  Post- CDLA/1721/2004, the question to be answered is - does the claimant have a functional deficiency?  This replaces the traditional question; do they have a physical or mental condition?  It is easier to look at lifestyle – what is it that the claimant can or cannot do?  This is different to simply assessing medical evidence of an illness.  The new approach is reflected in the two questions posed in (iv) above: (1) Is there a functional deficiency?  (2) If yes, was it severe enough to satisfy the statutory criteria?

Evidence on alcoholism

The DWP obtained expert evidence from Dr Helen Watts of the Central Medical Group.  This expert evidence accepted that alcohol dependency was a discrete illness and explained its effects at para 16 – 18; of the decision; as set out below:-
“We had the benefit of written and oral evidence from Dr Helen Watts of the Central Medical Group of the Department for Work and Pensions.  Dr Watts is not of course independent, but her expert evidence in respect of the effects of alcohol consumption and the nature of alcohol dependence was uncontroversial, compelling and extremely useful.  We accept it.

She said that the long-term ingestion of significant quantities of alcohol may result in a wide variety of medical conditions, with mental and/or physical manifestations.  Those with primarily mental symptoms include dementia and other cognitive impairments, psychoses (including Korsakoff’s Psychosis), amnesia, depression and anxiety states.  Those with primarily physical symptoms include cirrhosis (with associated encephalopathy, ascites or oesophageal varices), cerebellar degeneration, peripheral neuropathy, fits, pancreatitis, anaemia, and atrial fibrillation, cardiomyopathy and other heart conditions.  Some conditions may have both mental and physical manifestations.

Alcohol dependence is a discrete illness, well recognised by the medical professions and manuals of diagnostic criteria.  Alcohol dependence falls within the category of Substance Dependence in the current Diagnostic and Statistical Manual of Mental Disorders of the American Psychiatric Association (“DSM IV”).  The illness is diagnosed on the basis of a constellation of markers, as follows:

“A maladaptive pattern of substance use, leading to clinically significant impairment or distress, as manifested by three (or more) of the following, occurring at any time in the same 12-month period

(1)
tolerance, as defined by either of the following:


(a)
a need for markedly increased amounts of the substance to achieve intoxication or desired effect


(b)
markedly diminished effect with continued use of the same amount of the substance

(2)
withdrawal, as manifested by either of the following:

(a)
the characteristic withdrawal syndrome for the substance … 

(b)
the same (or a closely related) substance is taken to relieve or avoid withdrawal symptoms

(3)
the substance is often taken in larger amounts or over a longer period than was intended

(4)
there is a persistent desire or unsuccessful efforts to cut down or control substance use

(5)
a great deal of time is spent in activities necessary to obtain the substance (e.g., visiting multiple doctors or driving long distances), use the substance (e.g., chain-smoking), or recover from its effects 

(6)
important social, occupational, or recreational activities are given up or reduced because of substance use

(7)
the substance use is continued despite knowledge of having a persistent or recurrent physical or psychological problem that is likely to have been caused or exacerbated by the substance (e.g., current cocaine use despite recognition of cocaine-induced depression, or continued drinking despite recognition that an ulcer was made worse by alcohol consumption).”

The definition of Dependence Syndrome in the current equivalent World Health Organisation manual (“ICD10”) largely corresponds.”
The medical evidence demonstrated that the physical symptoms arising from alcohol dependence alone (as opposed to cirrhosis of the liver etc.) did not have an identifiable physical cause.  Consequently, HRMC could not be awarded just on the basis of alcohol dependency because it did not meet the Harrison requirements of a physical cause.

Common ground

It was common ground that:

(1) if there was a separate medical condition arising from alcoholism and that gave rise to functional impairment, that functional impairment could be taken into account;

(2) it was common ground that the functional impairment had to be so severe as to meet the tests in the statutory scheme;

(3) It was common ground that the transient and immediate effects consequent upon a person choosing to consume too much alcohol are not to be taken into account. This was because the disability is not “so severe” if the claimant can reasonably be expected to avoid the need for attention or supervision by controlling the consumption of alcohol.  It was only “so severe” if he could not be reasonably expected to control his intake.  – para 25. A binge-drinker binge drinking regularly was not so severely disabled, not because he did not fall over, but because he could simply avoid getting drunk.

Transient effects

The Secretary of State stuck to the Bano line in CDLA/2408/2002. The Commissioners held that the decision in CDLA/2408/2002 was flawed because it proceeded on the basis that alcohol dependence was a disability rather than a medical condition – it was, in fact, the latter.

The Guest Speaker said that once you understood the test for disability in CDLA/1365/2005, everything flowed from that.  If the claimant was unable to control his or her drinking then they were suffering from a functional impairment for the purposes of DLA.  This was different from someone binge drinking.  If the claimant had reached the stage where they had developed dependence this was enough to satisfy the test.  

The ratio of the Tribunal of Commissioners decision was that:

“A person who cannot realistically stop drinking to excess because of a medical condition and cannot function properly as a result can reasonably be said both to be suffering from disablement and to require any attention, supervision or other help contemplated by the legislation that is necessary as a consequence of his drinking.” (para 33).
Can the claimant realistically be expected to reduce his consumption on his own?  The Commissioners referred to the relapses and the long waiting lists for rehabilitation as factors in determining the length of any award (para 36-37).  
Implications of the Case

1. It reinforces the earlier point that DLA is concerned with disability in terms of functional impairment rather than with medical conditions per se.

2. It brings alcoholics firmly into the arena of DLA arising from their drunkenness.

3. It potentially opens the door to DLA for people with functional impairment which is not linked to a physical cause or to a medical condition.  

4. It prevents alcoholics getting HMRC unless there are other physical impairments because alcohol dependency is not a physical impairment.

5. It shows how a tribunal of commissioners can work to change the law in a way which is ultimately uncontroversial – no appeal to Court of Appeal.
Next meeting
To be held on 6 July 2006; topic: the Tribunal of Commissioners’ decision on the right to reside.
Minutes prepared by 

Desmond Rutledge
� To be reported as R(DLA) 6/06


� Note that the higher rate mobility component (HRMC) requires the claimant to show that his symptoms have an identifiable physical cause: Harrison v Secretary of State for Social Services (reported as an Appendix to R(M) 1/88) the scope of which was considered by a Tribunal of Commissioners in (CDLA/2879/2004, to be reported as R(DLA) 4/06).
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