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Guest Speaker:  Stuart Wright – Legal Officer at CPAG -

Talk: Social Security Law Update 

 

The guest speaker, Stuart Wright spoke to his Handout – “Social Security Law Update – Talk to Social Security Law Practitioners Association on 9th March 2005 - CPAG”.  During the course of his talk, Stuart drew particular attention to the following decisions from the Handout.

 

Disability and Incapacity

 
In CDLA/3323/2003, Mr Commissioner Rowland observed that in relation to the requirement of a physical disablement, too much weight has been placed on the words in s.73 of SSCBA 1992 when the focus should be on the words of the DLA regulations.  The Commissioner distinguished Harrision which appeared to suggest that if the ultimate cause of the disability is mental then the claimant cannot qualify.   The Commissioner explained that a claimant can qualify so long as the condition, whatever its ultimate cause, affects the claimant’s physical ability to walk i.e. because they are overcome with pain.  On the other hand, claimants who did not make use of the ability to walk due to a mental disability, such as agoraphobia or depression would be shut out from claiming higher rate mobility.  In this way the Commissioner was able to give the distinction between physical and mental disablement some meaning without ruling out claims where the “mental disability” affected the claimant’s physical ability to walk.

 

Mrs Commissioner Parker in CSIB/598/2004 rejected an argument that Howker had the effect of rendering all of the 1996 amendments invalid.

 

When the Court of Session decision in Capello v SSWP [2004] 28 Sept 04, ScotCS 219, ruled on the descriptor for lifting and carrying, no argument was made whether the revised wording for the descriptor fell foul of the Howker test.

 

Overpayments

Following the House of Lords ruling in SSWP v Hinchy [2005] UKHL 16, the test for whether the Secretary of State has knowledge of a disclosure reverts back to the traditional test – that the claimant must inform the relevant office.  The decision goes further than the Court of Appeal; the claimant cannot make any assumptions about the Secretary of State’s knowledge.  The CA appeared to accept that if the ‘back system’ had worked then the overpayment comes to an end.  The HL did not specifically address causation but Stuart suggests that the only way the ‘chain of causation’ can be broken is if the DWP informs the claimant that material fact is irrelevant and there is nothing for them to disclose.  Alternatively, if the claimant does not disclose the information to the DWP that must be nothing more s/he could have done that would have made any difference to whether benefit continued to be paid or not.  Following Hinchy, the focus would be on what changes the DWP notifies the claimant s/he should make.

 

In relation to the test for ‘failure to disclose’ following the Tribunal of Commissioners’ ruling in CIS/4348/2003.   The Handout lists four points that may be relevant to arguments on appeal (@ p 4 of the Handout).

 

Decisions and Appeals

 
Stuart agreed with CIB/1009/2004 where the Commissioner said that the effect of R v Social Security Commissioner ex parte Bibi is often misunderstood to mean that there is an automatic right to an adjournment if a person wants a representative.  There is only an absolute right to be treated fairly.  This means a desire to be represented will be taken into account but there will be circumstances where the hearing can proceed without a representative.  

 

The Commissioner also said that representatives were under a duty to inform TAS the reason why they cannot attend so that the tribunal can make an informed decision on whether it is fair to proceed without the representative.

 

Stuart referred to the test for granting leave against a refusal by a Commissioner as described in Petition of M P Mooney - that the point must be obvious and the case has a strong prospect of success.  This appears to raise the bar higher than it was before.

 

Human Rights and Equal Treatment 

 
Stuart commented that the different reasons given in the Court of Appeal on whether HB falls within the ambit of Article 8 in Langley v Bradford MDC and SSWP [2004] EWCA Civ 1343 are illuminating.  Kennedy LJ, simply agrees with the SofS submissions that it falls outside.  Neuberger LJ, on the other hand, was prepared to find that the HB scheme did fall within Article 8 but any discrimination suffered by the claimant did not arise out of rule itself.  She complained that reg.7(1)(c)(i) excluding renting from a former partner did not also cover same sex couples.  The answer was that it applies to everyone.  Therefore compensating her would achieve no legitimate aim; the reasoning in R(Hooper) v SSWP [2003] 1 WLR 2623 applied.  Sedley LJ, was of the clear view that HB came within Art 8.  HB was a discrete scheme to help someone get a home albeit rented.  He distinguished Laws LJ’s comment in Carson & Reynolds that a non-contributory benefit scheme did not per se engage Article 8.  But the clamant was not a victim of HB as a whole.  She was a victim of rule in reg.7.  This was an anti-abuse provision which did not come within ambit.  Stuart questioned the distinction being drawn by Sedley LJ; is not reg.7 part of the HB scheme as a whole?

 

In CIS/1870/2003, on the rule prohibiting funeral payments abroad, Mr Commissioner Howell accepted each step of the discriminatory argument under ECHR but for the 1st step – whether funeral payments came within the ambit of a Convention right.  The Commissioner said it lacked the ‘necessary’ or ‘direct’ link envisaged by the Convention.  This echoed Kennedy LJ in Langley, but see how the Commissioner deals with the Secretary of State’s submissions in CH/4574/2003 (absence from home imposed as a condition of bail). 

 

Mr Commissioner Howell also accepted that detailed statistical evidence was unnecessary to decide whether there was discrimination.

 

Hockenjos v SSSS [2004] EWCA Civ 1749 concerns shared care between separated parents and the link to the dependant’s allowance in JSA to receipt of Child Benefit by only one parent.  At Commissioner level it was held that the rule was not justified.  The Commissioner replaced it with the test that the child ‘normally lives in the same place for that week”.  But this means apportioning the same amount of benefit between two parents.  But would the child be worse off if the mother loses money, which goes to the father?  The Court of Appeal considered that all of reg 77 had to fall away.  More than one person could be responsible for a child.  Mr Hockenjos could be held responsible for the same child as a minority carer where he cared for the child at least 104 nights over a year.  He could be paid the child addition for each week notwithstanding that those same additions were being paid to Mrs Hockenjos.  The Secretary of State has petitioned the HL for leave to appeal.

 

Mr Commissioner Turnbull in CIS/426/2003 disagreed with previous decisions on the question whether a document amounted to an “undertaking” when it did not use the word undertaking and appeared to indicate a general willing to maintain a person rather than a binding promise regarding the future.  The Commissioner’s decision has subsequently been upheld by the Court of Appeal in Secretary of State for Work and Pensions v Ali Ahmed [2005] EWCA Civ 535, 19.04.05
 
Housing Benefit

 
The Speaker referred to the Tribunal of Commissioners’ decision on defective claims and the right of appeal in CH/3600/2003.  The local authority must make a decision in any claim.  The decision has been given statutory effect through the removal of reg.76(2).  The decision is therefore of academic interest but the reasoning is instructive – see Handout @ 15 for analysis.

 

The decision CH/3013/2003 dealt with a number of issues but the Speaker highlighted the conclusion that resources provided by the use of an overdraft facility do not amount to income – see summary of reasoning @ page 18 of handout.

 

The handout also contains a useful round up of “Future Cases’, i.e. cases currently before the superior courts.

 

Stuart also told the meeting about a recent oral hearing before a Tribunal of Commissioners’ on DLA and evidence of mental or physical disability in cases of children with learning difficulties – now available as CDLA/1721/2004.  He explained that the Commissioners were concerned that a tribunal had insisted that a child attend the hearing.  There was no guidance on the attendance of a child in tribunals.  Children would not normally be required to attend a court hearing in other jurisdictions, especially if they suffered from a disability.

 

In the Q and A session Stuart was asked about the effect of Collins.  Stuart informed the meeting that there had been a recent oral hearing before Mr Commissioner Mesher where the case had been considered again in the light of the ECJ’s ruling.  The Commissioner had then asked for submissions on the French text.  Stuart was aware that the claimant’s appeal had been refused but he had not seen the text of the decision yet.  It had been argued before the Commissioner that if the point of the residence test was to assess the strength of the claimant’s link with the employment market then you already have this in the JSA rules on availability for work - the habitual residence test did not add anything.  The decision is now available as CJSA/4065/1999.  Mr Commissioner Mesher has subsequently granted CPAG leave to appeal against his decision in CJSA/4065/1999.

 

 

Next meeting – 13 July 2005
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