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Guest Speaker:  Sarah Clarke – Solicitor at CPAG -

Talk: Tax Credits – Overpayments – A Practitioners’ Guide

The speaker took as her theme, the contrasting procedures for overpayments that arise during the course of a tax year (in-year overpayments) and decisions that the overpayment is repayable at the end of the tax year (end of year overpayments).  As well as creating a liability to the Inland Revenue (“IR”), the talk considered how tax credit overpayments might have a knock-on-effect on receipt of other, means-tested benefits.  The talk provides practitioners with guidance on the various ways in which a tax credit overpayment can be challenged.

The subject matter of this talk is a reminder of how much social security has changed over the recent past.  In Great Britain, nearly 5 million people of working age claim a key welfare benefit.  The number is higher for tax credits.  6.2 million households (involving 10.4 million children) are receiving such credits.  This represents a major change from the days where the majority of benefits were paid by Benefit Agency, (now DWP).  Local authorities pay housing Benefit but appeals are linked to a centralised appeal system.  The development of tax credits administered by the Inland Revenue has ended the old unified scheme.  Further, the division between in-work benefits paid by the IR and out-of-work benefits paid by the DWP is being eroded.  Child Tax Credits (“CTC”) is replacing the child amounts in Income Support (“IS”) for new claimants.  Existing IS claimants who have not already claimed CTC are being “migrated” from October 2004.   This means Tax Credits has become a benefit for those both in and out of work.

Over the course of the talk it became clear that overpayments of tax credits are completely different from other benefits.  Things are done differently at the IR.  There is less scope to appeal and the process of appeal or complaint if far from straightforward.  

Overpayments – the scale of the problem
The tax credit scheme was designed to allow claimants to be overpaid by their own choice.  Unlike means tested benefit schemes, claimants are not required to notify the IR of all the changes of circumstances.  It was understood, that any overpayment would be recovered from next year’s award.  However, a large number of overpayments have occurred in-year due to IR error.  The numbers involved may be very large.  Housing Benefit guidance (see below) suggests that an estimated 2 million claimants were overpaid “in year” alone.  This does not include end of year overpayments.  

Statutory framework
The initial decision on a claim is made under s 14 Tax Credits Act 2002 (“TCA”) – this triggers an award notice, under s 23.  The award notice give very little information.  It does not include details of how the award has been calculated.  There is no statutory right to ask for reasons.  At the end of the financial year a final notice is given under s 17.  A final decision on entitlement is then made under s 18. 

The definition of an “overpayment” is contained in s 28 of the TCA.  This states that where the amount of a tax credit (“TC”) paid for a tax year exceeds the amount of TC to which a claimant is entitled, the excess is an overpayment.  There is no actual overpayment until entitlement is finalised at the end of the year.   

The basic principle is that all overpayments are recoverable.  There is no statutory test for when an actual or likely overpayment may be “recovered”.  The power to recover is discretionary - the IR may decide to recover.  

Recovery  

The IR decides when an overpayment is recoverable at the end of the year.  The IR will notify the claimant of the amount and the claimant’s liability to repay and how it is to be recovered.  Recovery is entirely within the discretion of the IR.  The overpayment can be recovered by deductions from payments or in future years, as tax.  The policy on recovery is contained in ‘Code of Guidance on Overpayments, COP26’  – see http://www.inlandrevenue.gov.uk/leaflets/cop26.htm.   In essence, the policy provides that an overpayment will not be recovered where it is due to official error.  There is a two-limb test: -  (1) Was the overpayment caused by mistake by the IR? And (2) could the claimant reasonably have been expected to think their award was correct?  

The IR may not recover the overpayment where it would cause hardship.  The factors taken into account are listed in Code
“When we consider whether it would cause you and your family hardship if we tried to recover an overpayment, or whether we should agree to you paying back the amount over a period of time, we will take account of

· your current and future income and essential living expenses 

· your savings, investments and other assets which you could use over the short to medium term to make the payments - these might make it more appropriate to delay payment than not ask for payment at all 

· your other liabilities, for example, repayments of your mortgage, rent or rent arrears, overpayments of social security benefits or other debts 

· whether you are due to make other payments to us, and how paying the current debt over a period of time might affect them 

· how long it will take you to pay back the overpayment 

· your previous payment history with us 

· whether paying what you owe us would result in you not being able to afford essential services, such as gas, electricity or water, immediately or over time, because you would not be able to continue paying those bills if you were paying back your debt to us 

· whether you have a child or children under five or a chronically ill or disabled person in the family whose health could be affected by your paying back the debt, even over an extended period 
any other factors which are relevant.”

Recovery rates

These are: -.

10% for those getting maximum award

25% for those getting less than maximum

100% for those getting family element only

There are, however, no maximum recovery rates for in-year overpayments.  In practice, the computer automatically adjusts awards in-year so as to pay out the correct amount over the year.  This, in effect, means the IR automatically recovers in-year overpayments.  The computer automatically deducts the full amount.  As this process cannot be overridden “top up payments” were introduced.  For example, if the claimant wants to repay at a lower rate, the only way this can be done is for “top up payments” to be made.  Top-up payments are described in the Code.  

Remedies

Under the Tax Credit Act 2002, decisions on entitlement (which may result in an overpayment) may be appealed but there is no right of appeal against a decision to recover an overpayment.  Due to the poor notification letters, it is very difficult to identify, from the information given, whether the IR has made a mistake and whether there is anything to appeal against.  It is possible to ask for more information by asking for the TC647 to be sent to the claimant or adviser (if authorised) – this breaks the award down in more detail-

· Entitlement elements

· Impact of income

· Lists deductions (total deduction figure includes the amount already correctly paid)

If this still makes no sense the claimant can write to the Tax Credit Office address at the top of the award notice and ask for a “tailored reply.”  An individual member of staff at IR then researches the case and provides a detailed breakdown.  There is no time scale for issuing explanations.  Therefore an appeal should be put in to ensure the appeal deadline is met – normally 30 days.

It is important that the claimant or adviser clearly identifies any mistake on entitlement in any appeal.  There are a lot of appeals against recovery of an overpayment alone and in these cases the IR may write and say there is no right to appeal and send a new form entitled “Request to reconsider recovery of overpaid tax credits” – it has no number but is sometimes referred to as insert to “COP 26”.  It can be found on the Inland Revenue website under “tc846-reconsider-recovery-overpayment.”   Care needs to be exercised with the three questions on the form.  Practitioners should note that it only relates to the overpayment test; it does not deal with hardship. 

Complaints 

Where it is accepted that there has been an overpayment, but the claimant wants to dispute the decision to recover, the remedy is to go through the internal complaints procedure.   The complaints procedure for tax credits is called -  “COP1 - Putting Things right – How to Complaint” and can be found at http://www.inlandrevenue.gov.uk/leaflets/cop1.htm.  If this fails to resolve the problem the claimant can go to the adjudicator, they have a website at - http://www.adjudicatorsoffice.gov.uk/Default.htm.  The problem with this approach is that by the time the complaint has been resolved, the overpayment will have been recovered.

Effects of overpayment reduction/elimination on means tested benefits

Before CTC replaced the child element in IS, the DWP would treat the claimant as though they were in receipt of their correct entitlement to CTC even when the actual payments were far lower.  From 2004 onwards CTC does not count as income for IS. WTC does count as income for IS.  It is the amount actually paid which is taken into account.

HB works the other way around.  It is the actual tax credits received which are taken into account.  The annual award is recalculated to give a weekly income figure.  New regulations deal with end of the year overpayments but these do not deal with in-year overpayments. 

There is guidance to local authorities in “Housing Benefit and Council Tax Benefit - A Guide to the New Tax Credits Amendment 10” available at the hbinfo website: http://www.hbinfo.org/menu4/taxcredits/taxcreditsindex.htm.  New guidance was issued from April in HB/CTB A18/2004: also available on the hbinfo website:  http://www.hbinfo.org/menu3/circs2004/shtml/a04_18.shtml. 

Claimants may lose out on housing benefit whilst they are being overpaid tax credits, and if a likely overpayment is subsequently “eliminated” or “reduced”; backdating issues may then arise.  On the other hand, claimants may gain housing benefit when an overpayment is being recovered.   It appears ‘top up payments’ are being taken into account for HB.

Arrears of tax credits should be treated as capital for HB - reg 40(9) HB Gen regs.  It seems likely that the same rules should apply to previous awards of WFTC.

The information exchange discussed various points raised by the talk, including the topic of overpayments of HB following a recalculation of Tax Credits.  It was agreed that this was a complex area and was likely to be the cause of disputes and appeals in the future. 

The speaker has kindly provided a copy of her notes for this talk and these are enclosed with these minutes.  Practitioners will also be aware that Sarah Clarke has produced a number of articles on this topic in the Welfare Rights Bulletin, including: ‘Tax credit overpayments – rights and wrongs’ (WRB 177/December 2003); ‘Tax credit overpayments – latest’ (WRB 178/February 2004); and ‘Tax Credits, complaints and the Adjudicator’ (WRB 180/June 2004)

Next meeting – T.B.A.
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