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Jo Silcox
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AGM

Desmond Rutledge presented the Chair’s Annual Report (attached).  SSLPA is in good shape as membership is growing and the subscriptions collected were sufficient to cover the running costs; the accounts will be distributed to members.  Desmond Rutledge was re-elected as Chair and Ranjiv Khubber was re-elected as a Committee Member.  

Guest Speaker: Paul Stagg, Barrister at 1 Sergeant’s Inn

Talk: Overpayments and Failure to Disclose – 

The Tribunal of Commissioners’ Decision CIS/4348/2003

Paul Stagg (“PS”) amplified a number of points set out in his handout (distributed with these minutes).  In CIS/4348/2003 a Tribunal of Commissioners was convened to consider whether it was permissible to take the claimant’s mental condition into account when deciding whether it was reason to expect a claimant to disclose a material fact for the purpose of recoverability of an overpayment.  PS recalled that at the time he completed his book on overpayments in 1996 the position was that the claimant’s mental state could be taken into account in limited circumstances and that CIS/1769/1999 was to be preferred to the position taken in (R(A) 1/95.  However, instead of resolving this issue the Tribunal of Commissioners overruled settled case law and undertook a radical reappraisal of the test for recovering of overpayments for a failure to disclose.  

The Speaker noted that twenty years in a long time in social security law.  R(SB) 21/82 decided that the test for whether there had been a failure to disclose was essentially a ‘jury question’.  The Tribunal of Commissioners took as their starting point – where does the obligation come from?  They reasoned that the “failure” in s.71 of the SSAA 1992 must be a failure to comply with reg.32 of the SS(Claims and Payments) Regulations 1987.  The reader of the decision finds that instead of considering the wording in s.71, s/he is considering the wording in reg.32.  PS said that the two duties identified by the Commissioners in reg.32 could be regarded as an absolute one and a qualified one.  There is an absolute duty if the Secretary of State specifically requests the claimant to provide certain information.  To create an absolute duty the request for information must be unambiguous.  On the other hand there is a qualified duty if the information is not specifically requested but the claimant could be expected to provide it.  

According to the Tribunal of Commissioners, failure to disclose is necessarily predicated on a breach of the regulations – that is it.  The mental capacity or other personal characteristics are irrelevant and cannot amount to a defence to recoverability.  However, the speaker said it was unclear whether personal characteristics can be taken into account where the Secretary of State is relying on a qualified duty in reg.32.  The Commissioners go to suggest that claimants have plenty of protection as the Secretary of State has the discretion to waive recovery where it will cause hardship to the claimant.  

According to CIS/4348/2003, previous Commissioners’ decisions, which appeared to adopt the settled interpretation of the test for ‘failure to disclose’, had not been based on any proper analysis of s.71.  The Tribunal of Commissioners were not persuaded that the fact that when the social security legislation was consolidated in 1992, Parliament could be assumed to have approved the test as propounded in R(SB) 21/82.  PS recalled that he had done some research for an article for the JSSL in 1996, in which he remembers how the parliamentary debates in Hansard referred to the protections available in the failure to disclose test as compared to the stricter test imposed for misrepresentation.  The speaker had been unable to verify this at the time of the talk because the parliamentary website had been out of action.
PS finished the talk by making a number of bullet points for advisers.  The starting point is reg.32.  The two duties are distinct.  The rule that if you do not know the material fact you cannot be found liable for an overpayment remains good law.  The request for information must be clear.  The Secretary of State cannot convert a qualified duty into an absolute duty by some general phrase such as ‘tell us anything else that might affect your benefits etc”.  Where the information required is not set out in a list of concrete examples it would be unfair to expect the claimant to address their minds to the complexities of the rules of entitlement for benefits.  

The speaker said that Parliament must be satisfied that there is a compromise between the needs of the public purse and the obligation on the individual to report information to the department.  There does not appear to be any necessary link between s.71 and reg.32.  If s.71 does have an autonomous meaning then the case law of the last twenty years is sound.  Under the Tribunal of Commissioners’ analysis, appointees do not appear to be liable a breach of duty by the claimant.

PS referred to the decision of Commissioner Howell; CFC/2766/2003 where he appears to say that the traditional test should continue to apply.   As a matter of precedent, the decision cannot give tribunals permission to ignore a decision of a Tribunal of Commissioners.  In any event, the facts concerned deprivation of capital where no relevant decisions were asked on the claim form.  Accordingly the decision can be reconciled with the Tribunal of Commissioners reasoning as it involves a qualified duty.

Questions and Answers.

Kate Smith referred to a case in which an occupation pension had not been in payment when the claim for benefit was completed but the claimant did not report the subsequent receipt of the pension.  The claimant had recently been granted leave to appeal and invited to make a submission on mental capacity – i.e. after the Tribunal of Commissioners’ decision.  This suggested that there might be some dissent amongst the Commissioners regarding the analysis given in CIS/4348/2003.
Sarah Clarke confirmed that CPAG were seeking leave to appeal and the general advice was that appeals based on failure to disclose should be stayed pending the CA decision. However, PS pointed out that the Court of Appeal might well have less empathy with claimants than the Commissioners so it was uncertain where the CA would reaffirm the settled test or propose some other version of the test.  However, the prospect of thousands of appeals being stayed at TAS was another unwelcome consequence of overturning what had been settled law.

Neil Bateman said that even the rule on knowledge – if you do not know the material fact you cannot be liable – is not clear cut when it comes to claimants with learning difficulties.  There seemed to be some reluctance on the part of the authorities to accept that someone with a learning difficulty cannot ‘know’ a material fact.  NB also said that when the DWP rely on notification leaflets, these can be out of date and practitioners should insist on obtaining the relevant leaflet that was current at the time of the alleged overpayment.  In relation to the discretion to waive recovery this was exercised in very limited circumstances – for example claimants with a terminal illness.  There was general agreement that recovery was very rarely waived.  Therefore the reference in CIS/4348/2003 to the Secretary of State’s discretion to waive recovery was an unrealistic line to take.  If anything, Larusai
 tended to confirm the narrow view taken by the DWP where it refused to offset the tax credits a lone parent would have been entitled to if she claimed those instead of IS, when this had been common practice for Family Credit before administration was transferred from the BA to the Inland Revenue.  

Finola O’Neil referred to the reference to mental capacity being relevant in the appendix to Lloyd Davis’ decision.  She also queried what would be the position if the relevant document could not be produced, e.g. a passport.  PS suggested that it is information that his being demanded not evidence.  Therefore if the claimant informed the authority of the material fact and they went ahead awarded benefit anyway, before verifying that information, then any overpayment would amount to official error.

Emma Baldwin asked whether arrears of tax credits should be ignored as income for the purpose of any overpayment of HB.  Finola O’Neil said the answer was yes and referred to regulation 40 where income is treated as capital.  Desmond Rutledge said he had made representations where the arrears had occurred half way through an award rather than a delay on the initial claim so he had relied on the general principle that income from arrears should be treated as capital [see regulation 40(9) of the Housing Benefit (General) Regulations 1987 (SI. 1987/1971), which provides:  “Any arrears of working tax credit or child credits shall be treated as capital” rather than the provision which specifically refers to delays due to arrears being paid at the start of the tax credit claim. 

Ranjiv Khubber referred to a recent Commissioner’s case CH/0890/2003, which considered the relationship between decisions on IS and HB on the overlapping issue of income and capital (ex p Menear).  It came to the authorities attention that the claimant was carrying thousands of pounds around in paper carrier bags.  IS and HB was stopped.  The IS and the HB were heard separately.  An IAT found that this could be disregarded for the purposes of IS.  The HB appeal was listed separately but by chance; it came before the same tribunal chairman.  He remembered the earlier case and certain medical evidence that was not in the HB papers.  He decided in favour of the claimant.  The local authority contended (a) that its exclusion from the IS appeal was unlawful as the outcome would have been different; (b) that the chairman was bias and (c) the decision was contrary to Ex p Menear.  The Commissioner doubted whether the outcome would have been any different and dismissed the LA’s appeal.  He said the solution was for the IS and the HB appeals to be heard together.  But the LA has no recourse in law if this does not happen.

The Importance of Procedural Safeguards in the Recovery of Overpayments - CIS/3228/2003
Paper presented by Desmond Rutledge

In the second talk of the evening, Desmond Rutledge gave a short presentation based on paper distributed at the meeting.  The talk considered the effect of CIS/3228/2003 in which Mr Commissioner Bano was asked to consider the requirement in section 71(5A) of the SSAA 1992, that the relevant operative decisions throughout the period of the alleged overpayment have been revised or superseded.  Where there was a failure to comply with this mandatory requirement, could the overpayment decision nonetheless be reissued again once the Secretary of State had certified that the invalid decision as correct.  The speaker put the decision in context by referred to (a) the series of cases on the validity of an overpayment decision and (b) the debate over the power to remedy defective decisions and the Tribunal of Commissioners’ view in R(IB) 2/04 that given the nature of an appeal, tribunals have jurisdiction to give the decision the Secretary of State ought to have given.  

Turning to the facts of the case, it was not clear from the evidence whether the decision altering the basis of entitlement had in fact been issued at all.  However, the Commissioner made a more general point concerning the use of certificates as conclusive evidence and non-compliance with section 71(5A).  If such a certificate is conclusive evidence and on a close examination of the computer records and the terms of the decision the recovery decision does not comply with the requirement in section 71(5A); then there appears to be little scope for a tribunal to remedy such a decision.  Nor was there any basis for referring the matter back to the Secretary of State to issue a different version of the decision, which the Secretary of State had already certified as correct.

Questions and Answers

Finola O’Neill said that the Secretary of State’s certificate is used in civil proceedings to demonstrate that there was a liability for an overpayment of benefit. She referred to case where a client was being prosecuted for failing to declare work whilst on incapacity benefit.  She wanted to argue that the work was therapeutic.  If she could establish entitlement there would be no overpayment.  If followed that there would be no basis for the criminal prosecution.  Magistrates appeared to very reluctant to adjourn the criminal proceedings to allow a tribunal to consider the underlying entitlement first.  Finola O’Neill did in fact succeed at tribunal but she wanted to know what steps could she take if the criminal court refused to adjourn to allow the tribunal hearing to take place.  There was a discussion of the rights to appeal in the criminal courts.  Should one challenge the ‘refusal to adjourn’ decision itself as irrational – JR.  Or if the trial went ahead, could you challenge a conviction (on the assumption that the bench did not understand the relationship between the benefit entitlement and the evidence for the prosecution) by way of a case stated?

Next meeting – T.B.A.

Minutes prepared by 

Desmond Rutledge

Chair

� Larusai v Secretary of State for Work and Pensions [2003] EWHC 371, QBD (Admin Crt) 
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