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Guest Speaker: Paul Stagg
Subject: Recent Developments in Overpayment
The Speaker provided a handout and explained that his opening talk would cover developments in DWP overpayments whereas the second talk would cover Housing Benefit overpayments.  Paul Stagg’s talk highlighted the following issues:

· The s71(5A) requirement has been extended to overpayments made by credit transfers;

· If a claimant does not appeal against the decision altering entitlement retrospectively but seeks to challenge the overpayment recovery decision, the claimant may find that their arguments against recovery are undermined because the decision on entitlement, which has not been challenged, is treated as final.

· Whether an appeal before a tribunal should be stayed whilst criminal proceedings were pending.  The Speaker suggested that, speaking generally, the civil tribunal should be stayed unless the claimant had a good argument on the merits.  For example, that there was no overpayment of incapacity benefit because the work was “permitted work”.

· Commissioners’ decisions following the ‘failure to disclose’ decision in B v SSWP.
  The Speaker explained how the focus has now shifted to whether the duties in Regulation 32 of the 1987 Regulations
 have been breached; namely (1) the duty to furnish documents or other information as required by the Secretary of State and (2) the duty to report a change of circumstances which the claimant might reasonably be expected to know might affect his entitlement to benefit.   The Speaker said the first duty was easier for the DWP to prove as there is no question of ‘reasonableness” involved in the first duty.
· The Court of Appeal has considered the first duty in Hooper v SSWP,
 in particular the phrase “may require.”  The Court held that a leaflet sent to the claimant about notifying the DWP of ‘permitted work’ was not sufficiently clear to “require” the information to be notified for the purposes of reg 32 because it used the phrase “should” rather than “must”.

· A DLA
 case where the claimant’s mobility improved and the question arose as to whether the claimant was in breach of the second duty in reg 32(1A) because he had failed to follow the instruction in the DLA literature to “tell us if things get easier or more difficult for you. And tell us if you need more or less help.”  The Commissioner suggested that an improvement would need to be reported if there has been “a sustained improvement or deterioration” in the condition, taking any usual variation into account.
· Mr Commissioner Rowland has issued two decisions
 in which he stressed that evidence of the instructions given to the claimant (or appointee) must be put before the tribunal if the second duty is to be relied upon.
· Mr Commissioner Howell QC has revived the principle that if two benefits are administered and paid from the same address, knowledge of one section will be imputed to the other.

The Speaker went on to consider two cases on recovery (in which he appeared on behalf of the claimants). Brown v SSWP
 considered the use of the offset provisions when these were applied to entitlement to DLA during the period benefit was suspended whilst the DWP was investigating an overpayment for a previous period.  The Court of Appeal held that this was impermissible.  Secondly, R(Balding) v SSWP
 on the question of whether an overpayment can be recovered from a claimant who has become bankrupt.  The High Court held that where the decision to recover benefit was made before the claimant becomes bankrupt it could not be recovered, unlike Steel where it was made afterwards.  The SSWP has appealed.
Second Speaker: Desmond Rutledge
Subject: Housing Benefit Overpayments and Official Error

The Speaker reminded members that the test for recovery of an overpayment of HB/CTB was very different to that which applied to DWP benefits.  In principle, all overpayments are recoverable, unless the overpayment was caused by “official error” and the claimant did not materially contribute to that error and/or s/he could not reasonably realise that s/he was being overpaid.   

The leading case in this area is R (on the application of Sier) v Cambridge City Council HBRB
  The Speaker suggested that local authorities have tended to interpret Sier to mean that if there has been any failure on the part of the claimant to notify the authority of a change of circumstances then the overpayment will be recoverable.  Subsequent case law demonstrates that when the overpayment has been caused by both official error and an action or omission on the part of the claimant then Seir requires the decision-maker to make a common-sense judgment as to which is the primary or substantive cause of the overpayment. 
The Speaker’s handout contains a survey of Commissioners’ decisions on this topic which was considered under the following categories:
· Cases where the facts do not amount to an “official error”;
· Cases in which official error exists but the claimant contributed to the error; 
· Cases in which official error is the cause of overpayment in the initial period but the overpayment is caused by the claimant’s action or inaction in the subsequent period; 

· Cases where official error is the primary cause of the overpayment; 

· Cases in which the official error is not in dispute but the focus is on whether the claimant could be expected to reasonably realise that they were being overpaid 
The Speaker also drew attention to cases in which the Commissioner gave guidance on how the “reasonably realise test” was to be applied.
The Speaker concluded by saying that the case law confirms that the correct application of the test for recovery depends upon the decision-maker being aware of the precise factual circumstances in which the overpayment arose, in particular what information was sent to the claimant by the LA and what notification, if any, was made by the claimant to the LA.  But each case must be considered on its individual merits
 and requires an exercise of judgment by the decision-maker so as to determine: -
· Has there been an official error?
· If yes, what was the substantive cause of the overpayment; the official error or some act or omission on the part of the claimant?
· Did the cause of the overpayment change during the period of the overpayment?
· Could the claimant reasonably have been expected to realise it was an overpayment on the occasion that a payment was received or notified to him or her?
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Monday, 19 November 2007
� [2005] EWCA Civ 929, (R(IS) 9/06).


� Social Security (Claims and Payments) Regulations 1987 (SI 1987/1968).


� [2007] EWCA Civ 495, CA.


� CDLA/3238/2006.


� CA/2298/2005 and CIS/1862/2006.


� CIS/4422/2002 and CIS/1887/2002.


� [2007] EWCA Civ 89, CA.


� [2007] EWHC 759 (Admin).


� [2001] EWCA Civ 1523.  


� See Mr Commissioner Mesher’s comments in CH/3925/2006 on the scope of CH/69/2003 to the effect that whether a local authority makes a mistake by failing to notice information in a document depends on the particular circumstances of the case.  
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