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DISABILITY AND INCAPACITY

DISABILITY LIVING ALLOWANCE

Higher rate mobility component – relevance of mental disability
In CDLA/3323/2003 the claimant had:

“[e]ntirely a mental health problem……. he has an hysterical paralysis and does not walk at all.  I have no reason whatever to suspect him to be malingering or misleading”.

The Commissioner awarded the higher rate mobility component under the virtually unable to walk test. In his view, too much concentration had been placed in case-law on the words of section 73(1)(a), when the focus should be on the words of regulation 12(1)(a) of the Disability Living Allowance Regulations 1991.  This is because regulation 12(1) “provides an exclusive explanation of what is meant by section 73(1)(a)”.  That regulation makes it plain that disablement is to be regarded as physical for the purposes of section 73(1)(a) if it affects the claimant’s physical condition rather than his mental condition.  Thus, a distinction can be drawn between a psycho-neurotic disorder that produces symptoms such as pain or paralysis, directly impinging on the claimant’s physical ability to move, and, say, agoraphobia or depression that affect the claimant’s will to make use of such a physical ability. 

The Commissioner distinguished Harrison (R(M)1/88) because there the ultimate cause of the disablement appeared to have been regarded as being significant and no argument had been made that the claimant’s inability to walk more than a few yards was necessarily a reflection of his physical condition. 

Comment: see Future Developments below for CDLA/2879/2004. 

Alteration of medical reports

In CDLA/4127/2003, the DWP medical report had been altered to strike out certain words which supported the claimant’s case and made the report internally inconsistent. A SEMA doctor different from the one that actually carried out the report was responsible for the changes. Commissioner Williams said that it was difficult to see how the report could be said to be either objective or independent. Also, the tribunal had not sought to ensure ‘equality of arms’ between the parties by taking account of the fact that the Secretary of State has an opportunity to alter the report when the claimant has no such opportunity. The fact that the altered report was not signed also called its evidential value into question.

INCAPACITY FOR WORK

Exceptional circumstances and the aftermath of Howker

Following the Court of Appeal decision in Howker (on 8 November 2002), regulation 27 of the Social Security (Incapacity for Work) (General) Regulations 1995 must still be read as including the ‘substantial risk’ exceptional circumstance. 

CSIB/598/2004 dismisses an argument that the decision in Howker meant that any PCA made following the 1996 amendments was invalid in so far as it removed entitlement to benefit or credit. The Commissioner held that Howker did not invalidate the 1996 amendments in their totality, and left open the question of whether individual amendments (ie, other than that to regulation 27) were lawful. (Note – this decision is consistent with older decisions CIB/1239/2004 and CIB/884/2003 (reported as R(IB)3/04), which held that amendments to, respectively, Activity 3 (sitting) and Activity 14 (remaining conscious) were unlawful.

Lifting and carrying

In Capello v Secretary of State for Work and Pensions [2004] 28 September, unreported, ScotCS 219, it was held that the lifting and carrying descriptors of the PCA did not include reference to the act of walking. Therefore R(IB) 5/03 was correctly decided, and CIB/483/2001 was wrongly decided. However, it is perhaps worth noting that no argument was made to the Court (or either of the Commissioners) as to whether the revised wording of the lifting and carrying descriptor may fall foul of the Howker test (see above). 

OVERPAYMENTS

Failure to disclose – whether disclosure was reasonably to be expected

In CIS/4348/2003, a Tribunal of Commissioners decided that, where a claimant has been clearly and unambiguously informed by the DWP of the facts that he is expected to disclose, failure to disclose them for whatever reason will constitute failure to disclose and therefore found recovery of any overpayment that results. This means that in such cases old, established caselaw to the effect that a claimant can only fail to disclose where disclosure was reasonably to be expected will not apply. So, for example, the illness or disability of the claimant is irrelevant. The only questions are whether the claimant had been clearly and unambiguously informed of the need to report the fact, and whether the claimant actually knew the fact.

This decision is currently under appeal to the Court of Appeal. In the meantime, unless cases can be won on the basis of the points made below, advisers should seek to have any failure to disclose appeals stayed until the Court of Appeal has decided the appeal.

The following points may be relevant to arguments to be made on appeals:

· whether a proper supersession or revision decision has been made under section 71(5A) SSAA 1992 and if not, whether the tribunal is in a position to correct it: see on this CIS/3228/2003 and CIS/170/2003; 

· whether the Secretary of State can prove that the information was requested, usually either by proving that the claimant received the form INF4 or an order book with the notes attached.  If he cannot then the Secretary of State may be left relying on the duty under regulation 32(1B), where arguably capacity and the reasonable expectation test remain relevant to whether a person has failed to disclose; 

· whether the request for information is clear and unambiguous, because if it is not then arguably no duty will have been created to report that particular information and so no breach of such a duty will arise; and

· even if the request for information is crystal clear, what duty it imposes on the claimant.  In CIS/4348/20023 an argument was made – which the Commissioners did not deal with at all – that all the wording in the order book required the claimant do was to report the change in circumstances as soon as she could and that as this referred to her ability to report, and as she had reported the change as soon as her learning disability allowed her (in truth, once she was advised by her social worker), then she was not in breach of the requirement in the order book.

Failure to disclose – test for disclosure

Secretary of State for Work and Pensions –v- Hinchy [2005] UKHL 16, The Times 4th March, is the long awaited decision of the House of Lords on the Secretary of State’s appeal against the decision of the Court of Appeal, which had held that the Secretary of State could not disown his own decision under the SSA 1998 and so Mrs Hinchy could not have failed to disclose (to the IS section) that her DLA had come to an end as the SofS by his decision to award the DLA for a time limited period already knew this fact.

The House of Lords by a majority of 4 to 1 reversed the decision of the Court of Appeal and held that Mrs Hinchy had failed to disclose because she had not reported to her local IS office that her DLA had come to an end when her order book had clearly instructed her to report such a change.  Reading the social security scheme as a whole, and section 71 of the SSAA 1992 together with regulation 32 of the Claims and Payments Regulations, it was clear that the focus of the failure to disclose test was on the claimant doing something; and was not to be judged by some out of context test of what “disclose” could mean.  

Comment:  This is the end of the road for this case and the House of Lord’s ruling means that the case-law is back with the traditional test laid down in R(SB)15/87 of claimant having to report any changes to the local office concerned with that benefit. It goes further than this, however, as the ruling means that even if the local office does in fact know that, say, the person’s DLA has ceased s/he will still fail to disclose if s/he does not tell them of this.  To that extent CG/5631/1999 was wrongly decided (based as it was on a concession by the SofS) and must be taken to have been overruled.  The focus of argument now, assuming that B is not successful, will now have to shift to the quality of instructions given to claimants as to what they are required to report.                 

DECISIONS AND APPEALS

Appeal Tribunals

Late “Any Grounds” Revision Requests 

A refusal to extend time under regulation 4 of the Social Security and Child (Support (Decisions and Appeals) Regulations 1999 for seeking an “any grounds” revision is not a "decision" and no appeal to lies to an appeal tribunal against such a ruling, according to CTC/3433/2003. Accordingly, an appeal tribunal does not have any jurisdiction to determine whether a decision maker ought to have exercised the power to extend time for applying for a revision, and the only remedy in respect of such a refusal to extend time is judicial review.  This decision also suggests, on a similar topic, that a determination under regulation 32 of the same Regulations (not to extend time for a late appeal) is not capable of appeal to a Commissioner as it is not a “decision of a tribunal”.

EMPs and Tribunals 

Secretary of State for Work and Pensions v. Cunningham (reported as R(DLA)7/04) is the follow up to the Court of Session’s decision in Gillies, and is an appeal from CSDLA/444/2002.

The issue which led to a further appeal by the claimant being allowed in CSDLA/444/2002 was the fact that the examining medical practitioner (“EMP”) whose report on the claimant was before the appeal tribunal (‘Dr B’) also sat regularly as a member of the Hamilton tribunal.  In the two years prior to this tribunal hearing Dr B had sat with the chairman of the appeal tribunal considering the claimant’s appeal on 22 sessions, with the disability member on 14 sessions, and with the chairman and the disability member together on 3 sessions.  It seemed also that very many of his EMP reports had come before the Hamilton tribunal.  

The Deputy Commissioner decided that the prior working relationship between Dr B and the chair and disability member of the tribunal might lead a fair-minded and informed observer to conclude that there was a real possibility that the tribunal was biased.  If one expert is professionally known to the tribunal members, through having sat with them and advised them on how to approach medical evidence, there is a danger that the tribunal members will apply their knowledge of that expert, consciously or unconsciously, to an assessment of the weight to be given to his/her evidence as against the evidence of other experts who they do not know.

The Court of Session in Cunningham rejected the Secretary of State’s appeal against the Deputy Commissioner’s conclusion.  In the Court’s view the reasoning which led him to this conclusion was “unimpeachable”, and the conclusion was also correct. Gillies was distinguishable.  In this case Dr B was one of a number of expert witnesses whose conflicting evidence had to be assessed by the tribunal. Given the “collegiate relationship” between Dr B and the other members of the tribunal, and the influence which he may reasonably be expected to have exerted during his previous dealings the other tribunal members, such a state of affairs would be worrying in the eyes of the fair minded observer of the proceedings.  All of this led the Court to conclude that the relationship between Dr B and the other two members of the tribunal was such as would “lead even the most informed observer to think there was a real possibility of sub-conscious bias in favour of Dr B”, and the influence of the medical member on the tribunal could not be assumed to operate as a counter-balance to this. 

The Court, however, declined to lay down any guidelines as to how often the doctor would need to have sat with the Chair and/or carer member before an appearance of bias claim could be made out; though they doubted whether their decision would have necessarily been the same if the doctor had only sat on one occasion, a long time ago, and only with one member of the tribunal.

Comment

No further appeal is being made against this decision, though the claimant in Gillies is appealing that decision to the House of Lords. It is understood that the Appeals Service is actively taking steps to ensure that EMP do not report on cases which may be appealed to the region or area in which they also sit on the appeal tribunal.                             

Representatives seeking adjournments 

The issue of whether a claimant has a right to be represented by a particular welfare rights adviser is one which arises quite often, and was the issue which arose for consideration in CIB/1009/2004. Here the named representative from a local authority welfare rights service had been unable to attend a tribunal date at the last minute due to his being unwell and sought an adjournment on behalf of the claimant.  The claimant attended the hearing on his own. The Chairperson of the tribunal refused to adjourn the hearing because, in her view, the welfare rights service should have been able to provide another representative to attend at the hearing.
The decisions emphasises a number of points.

· whether or not a hearing should be postponed or adjourned is a matter within the discretion of the chairperson of the tribunal, but that discretion must be exercised judicially.   

· if a representative accompanies a claimant, s/he is entitled to have that representative heard: per regulation 49(8) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999.  However, in R-v- Social Security Commissioner ex parte Bibi (unreported), it was made clear that there is no absolute right to representation and therefore, if a person is not accompanied by a representative, a tribunal is not bound to adjourn to enable her/him to obtain one merely because s/he wishes to do so. Thus, regulation 49(8) does not prevent a tribunal from proceeding in the absence of a representative or, as was held in CIB/24/1997, in the absence of a particular representative.  However, Bibi also makes it clear that there is an absolute right to be dealt with fairly. Accordingly, a desire to be represented must be taken onto account in considering whether a case is to be adjourned, and that will not unreasonably include a desire to be represented by a particular representative. 

· in the context of what a tribunal may reasonably expect of a local authority welfare rights unit where the named representative from that unit is unable to attend the hearing of the appeal, the Commissioner disagrees with CSDLA/90/1998 - and its suggestion that the local authority must arrange alternative representation, even by its legal department, in such a situation. In the Commissioner’s view, a local authority is under no statutory duty to provide representation before tribunals and is entitled to limit the resources available for representation.    However, the welfare rights unit cannot therefore expect a case to be adjourned merely because the representative whose case it is is ill.  The unit can reasonably be expected to act responsibly, which implies that reasonable efforts will be made to secure alternative representation, even if that means another adviser changing her/his own appointments to accommodate the hearing.  However, as the Commissioner emphasises "the competence of non-lawyer representatives varies and … it is not always reasonable to expect such a representative to pick up the details of the new case as quickly as a lawyer might".  Moreover, some cases will require more preparation than others.   
A further implication of a welfare right unit’s duty to act responsibly is that some explanation needs to be given in the adjournment request about why the named representative cannot attend and why no-one else can represent in her/his place (e.g. because of the complexity of the case or because everyone else in the welfare rights unit has other appointments at the relevant time which cannot be altered).
On a related topic, the decision in CDLA/1290/2004 stresses that representatives should not assume that a postponement or adjournment will be granted and when one is requested the representative needs to take adequate steps to warn claimants that applications for postponements may not be successful and that they should be ready to attend a hearing if necessary.
When faxed request received  

In CDLA/2149/2004 a request for a statement of the appeal tribunal's reasons for its decision was faxed to a tribunal venue within the relevant time limit but the received fax was not picked up by the clerk to the tribunal (to whom such applications must be made under regulation 53(4) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999) until after that time limit had expired, because the venue was not used on a daily basis.  The Commissioner here concludes that in such a case the application is “made” when it is received by a fax machine, and that that is the case regardless of when the clerk to the tribunal actually collects the fax from the fax machine, which may be hours or days later. However, the fax machine used must relate in some way to the case to which the application relates, and at the very least it must be a fax machine within the relevant Appeals Region.

Commissioners 

Test on judicial review of refusal of leave to appeal

In the Petition of Michael Patrick Mooney, 23rd April 2004, Court of Session (Outer House) (R(DLA)5/04) the court in rejecting the application for judicial review affirmed that the test on judicial review is that laid down in ex parte Anayet Begum [2002] EWHC 401, namely a Commissioner can only be faulted for not granting leave to appeal where the point of law in issue is not identified in the application for leave to the Commissioner if the point was obvious from the papers and had a strong prospect of success.     

HUMAN RIGHTS and EQUAL TREATMENT  

Human Rights 

Discrimination in housing benefit rules

At the heart of the appeal in Langley –v- Bradford MDC and Secretary of State for Work and Pensions [2004] EWCA Civ 1343, 15th October 2004, unreported (CA) 

lay regulation 7(1)(c)(i) of the HB Regs, and the rule it contains that a person is treated as not liable to make payments in respect of a dwelling (and so not eligible for housing benefit) if (in this case) she is renting from her former in respect of a dwelling in which she and that former partner had lived together before ceasing to be partners.  Under the definitions laid down in section 137 of the SSCBA 1992 a partner means, in effect, the other person in a heterosexual relationship.  Ms Langley complained that this rule discriminated against her – contrary to Article 14 when read with Article 8 of the European Convention on Human Rights (“the Convention”) – as a person in a heterosexual relationship because it would not apply to her if she had been in a same sex partnership.

Although disagreeing with the Commissioner’s approach, the Court of Appeal concurred (though for differing reasons themselves) as to the result, namely that the rule in regulation 7(1)(c)(i) does not breach Article 14 when read with Article 8 of the Convention.

Lord Justice Kennedy, who adopted the submission made to him by the Secretary of State, concluded that housing benefit falls outside the ambit of Article8 (and so no argument under Article 14 could arise) because there is no obligation under Article 8 to provide the benefit and its provision is not the State’s method of demonstrating respect for the home.

Lord Justice Neuberger was, however, prepared to accept that it is was arguable that the housing benefit scheme did fall within the ambit of Article 8.  However, Ms Langley was not entitled to succeed under Article 14 because, following the reasoning of the Court of Appeal at paragraphs [160]-[163] of R(Hooper) –v- Secretary of State for Work and Pensions [2003] 1 WLR 2623, compensating her would achieve no legitimate aim.  Her complaint in truth was that regulation 7(1)(c)(i) did not apply to same-sex partnerships, not that it does apply to opposite sex partnerships.  But once that point had been reached it would only compound the anomaly that same sex partnerships fall outside the regulation by saying that opposite sex partnerships should not fall within it, thus rendering the regulation of no effect whatsoever.

Lord Justice Sedley was much clearer in his view that the housing benefit scheme as a whole did come within the ambit of Article 8.  He distinguished Lord Justice Laws’ comment in Reynolds [2003] 3 All ER 577 that the income support scheme per se does not engage Article 8, by stressing that the housing benefit scheme is a discrete scheme with a particular purpose that does lie within the ambit of Article 8.  However, for him the more precise question which needed to be asked here was whether regulation 7(1)(c)(i) came within the ambit of Article 8.  It was this particular regulation which Ms Langley was complaining of and its was only this regulation that she was arguing she was a “victim” of under section 7(1) of the Human rights Act 1998.  She was not a victim of the housing benefit scheme as a whole.

Viewed from this perspective the question for Lord Justice Sedley was whether the specific anti-abuse provision came within the ambit of Article 8 (respect for the home and family), which it did not.  In order to rank as a victim Ms Langley would need to show that, if the regulation included same-sex partners, she would in some appreciable way be better off.  That she plainly could not do.  The only way she would be better off would be if there were no regulation 7(1)(c)(i) at all.  But in that circumstance what Ms Langley would be the victim of would not be the discriminatory element of the regulation but the regulation itself; of which no Convention complaint could be made.                                   

Funerals abroad and the social fund 

Lord Justice Kennedy’s view in Langley finds an echo in CIS/1870/2003. The critical issue here was whether the condition in regulation 7(1)(b)(ii) of the Social Fund Maternity and Funeral Expenses (General) Regulations 1987 that in order to qualify for a funeral payment the funeral must take place in the United Kingdom was contrary to the Human Rights Act 1998.

On the face of the social security legislation the claimant had no entitlement because the funeral (of his late wife) took place in Iran. However, he argued that the rule had to be disapplied because it was contrary to Article 14 of the European Convention on Human Rights (the Convention) when read with either Articles 8, 9 or Article 1 of the First Protocol to the Convention.

The Commissioner accepted that Article 14 encompasses indirect as well as direct discrimination, following CH/5125/2002. Moreover, contrary to the view expressed in CIS/4769/2001 detailed statistical evidence was unnecessary to decide this point. The condition in question – funeral in the UK – was inherently more likely to affect non-UK (or EU) nationals, and so was indirectly discriminatory: approach of the European Court of Justice in O’Flynn (R(IS)4/98) applied.  

However, the problem in all of the cases was that Article 14 never came into play because none of the claimants were able to bring themselves within the ambit of Articles 8, 9 or Article 1 of the First Protocol.  This was because in the Commissioner’s view in order to be able to do so the claimants had to be able to show a direct link between the regulation and the rights or freedoms guaranteed by those Articles.  Here, the provision of funeral payments from the social fund was not for the purposes of Article 14 the performance of a positive obligation to secure the enjoyment of the rights set out in Articles 8, 9 or Article 1 of the First Protocol, nor were such payments so directly connected with any of those Articles to sufficiently “engage” then for the purposes of Article 14.

Comment:  These cases are under appeal to the Court of Appeal.  See Future Cases below.
European Union Law 

Shared care and JSA

Hockenjos –v- Secretary of State for Social Security [2004] EWCA Civ 1749, 21st December 2004, Times Law Report 4th January 2005 is the result of the appeal, by both parties, from the decision of Mr Commissioner Mesher in CJSA/4890/1998.      

In the Court of Appeal the Secretary of State continued to concede that the rule indirectly discriminated against more men than women. However, as before the Commissioner, the Secretary of State argued that this discrimination was justified. His case on this point was that the child benefit link ensures consistency in the decision making process and removes the need for JSA and income support decision makers to rely purely on a claimant’s uncorroborated evidence when seeking to establish parental responsibility. 

The Court of Appeal accepted that the above factors provided some justification for regulation 77(1) of the JSA Regs, as it was administratively convenient, cost effective and provided for consistent decision-making. But it was a rough and ready measure which in ‘shared care’ cases had the disbenefit that the family premium and child additions are not targeted at the right destination.  Both issues – that is, having an efficient benefit system and fairness to individual claimants - had to be balanced when considering whether the discrimination justified, in the sense of being a proportionate measure. That balance had to be considered against the policy aim of:

“establishing a fair and efficient distribution of the public funds available to maintain children within the confines of a subsistence benefit such as JSA”.  

The difficulty for the Secretary of State here was that he had simply never explored whether the provisions of regulation 77(1) met this aim, or whether any other form of arrangement could meet this aim.  Therefore, he could not discharge the burden of establishing justification, which was undoubtedly his burden to discharge.  

The unfairness here – and in particular the ‘no-splitting’ rule in regulation 77(5) – was not just a marginal unfairness, operating in occasional hard cases only. It acted to reduce the level of support to substantial minority carer to very far below the subsistence level, and the position would worsen the more children the substantial minority carer was caring for. Viewed from this (correct) perspective, the legislation could be said to be administratively convenient but it could hardly be said to be a fair distribution of the public funds available to maintain children within the confines of a subsistence benefit. Indeed, its very operation defeated the aim, in the sense of reducing the support for the child, whilst living with the minority carer, to below subsistence level set by Parliament.  

However, unlike the Commissioner, the Court of Appeal considered that all of regulation 77 had to fall away.  Absent regulation 77, the decision as to entitlement had to found on section 35 of the Jobseekers Act 1995. There was no reason to construe “responsible” in section 35 as meaning a person with sole or primary responsibility.  Moreover, there was no reason as a matter of ordinary interpretation why more than one should person should not be responsible for the same child.  Accordingly, as a substantial minority carer Mr Hockenjos was responsible for the children under section 35 of the Jobseekers Act for each week, and was to be paid the child additions in respect of each child (and family premium) for each such week, notwithstanding that those same additions and premium were being paid to Mrs Hockenjos for the same children for the same period.  

Comment:  The Secretary of State has petitioned the House of Lords for leave to appeal to the House of Lords, and all look-a-like cases are likely to be stayed in the meantime. 

The trigger for whether child additions can be paid to an “absent parent” was described by the court as attaching to “substantial minority carers”.  The court would seem to have set it at having care of the child or children for at least 104 nights a year. 

MEANS-TESTED BENEFITS

Income Support

Sponsorship undertakings

The Commissioner in CIS/426/2003 disagrees with CIS/47/2002 in holding that in the phrase “leave to enter or remain in the United Kingdom given as a result of a maintenance undertaking” in section 115(9) of the Immigration and Asylum Act 1999, and the exclusion from benefit which it entails, in order for the word “undertaking” to count in the signed document it must amount to a promise, and not simply a general willingness, to maintain the person. 

Comment: The Secretary of State is appealing this decision to the Court of Appeal.  See Future Cases below.

                                   HOUSING BENEFIT

Defective Claims and Appeals  

Advisers will be familiar with the problems which the defective claims rules caused for housing benefit claimants.  The first problem was that the housing benefit authority would ask for more and more information in particular forms from claimants (in order to comply with the verification framework) before they would treat the claim as complete.  The second, and related, problem lay with the housing benefit authority  “cancelling”, “closing” or “voiding” such claims when the information was not forthcoming, and then saying that the claimant did not have an appeal against this decision and could only access entitlement for that period by making a fresh (and complete) claim and asking for it to be backdated. 

The decision of the Tribunal of Commissioners in CH/3600/2003 (to be reported as R(H)3/05) brought both of these practices to an end. The effect of the decision is that a local authority must decide a defective claim at the point in time when the alleged defect will not or cannot reasonably be remedied, and when such a decision is made the claimant has a right of appeal to an appeal tribunal against the entitlement decision then arrived at.  The decision has now been given statuary effect by the removal of what was regulation 76(2) of the HB Regs and detailed guidance to local authorities that they must decide all claim, defective or otherwise.      

Although now perhaps only of academic interest, the reasoning of the Tribunal of Commissioners is instructive. It proceeded as follows.

(a) A fundamental premise of the housing benefit scheme is that when an authority receives a claim for benefit it has a general duty to determine that claim. There is no express duty on an authority to determine a claim for benefit and Regulation 76(3) of the HB Regs does not impose such a duty.  It merely provides for the time in which the duty must be exercised.  However, such a duty must generally be implied because where entitlement to any benefit is dependent upon a claim being made to an authority, there must be an obligation upon that authority within a reasonable time properly to determine claims made to it, so that claimants who have an entitlement are identified and paid.

(b) Given this, it was telling that there is no provision in the primary legislation expressly enabling the Secretary of State to make regulations providing that a local authority need not, or should not, determine a claim.  Nor could such a power be implied.

(c) From this perspective, regulation 76(2)(b) of the HB Regs, and its opening words that “an authority shall be under no duty to make a decision on a claim [where it is defective]” was ultra vires, and so local authorities have no power to decide not to determine a claim.

(d) In the cases before them, the local authorities may have reached their conclusions because the claimants had failed to provide within the time allowed information or evidence that the local authorities considered it reasonable for them to produce.  However, the Commissioners concluded that this was insufficient to bring exclusion in appeal rights in paragraph 1 of the Schedule to the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 into play.  This was because the substantive decisions were not made in consequence of any decision under regulation 73 of the HB Regs but were simply made on the basis of all the evidence available.  Therefore, a right of appeal arose in respect of these non-entitlement decisions.

Meaning of “owner” – whether limited to beneficial owner
Burton –v- New Forest District Council [2004] EWCA Civ 1510, 12th November 2004, unreported (CA) is an appeal from a decision by Ms Commissioner Fellner in CH/563/2003.    

The Court of Appeal rejected the claimant’s further appeal and upheld the decision of the Commissioner.  There was no true distinction between “entitled to dispose of the fee simple” in regulation 2(1)(a) and being “able” to dispose of the fee simple under section 20(1) of the LRA 1925. Given this, it was quite impossible to construe the term “owner” in regulation 2(1) as meaning exclusively a beneficial owner.  Because his name remained on the title at the Land Registry as sole owner with title absolute, he was, as a matter of law, entitled to dispose of the fee simple at any point up until the Land Registry was rectified.  But until any such rectification, the claimant was the “owner” and not entitled to any housing benefit.  Moreover, nothing in the terms of regulation 7 of the HB Regs acted to alter this conclusion.                

“Charitable or voluntary” payments made at regular intervals – purpose of payment not identified 

Secretary of State for Work and Pensions –v- Perkins & Ryedale District Council [2004] EWCA Civ 1671, 17th November, The Times, 16th December 2004 is an appeal by the Secretary of State from Commissioner Rowland’s decision in CH/2820/2003.  The decision of the Commissioner was upheld by the Court of Appeal, but only on its facts and the intention that could reasonably be inferred from those facts.  In the Court of Appeal’s view however, contrary to the view of Commissioner Rowland, no statutory presumptions or assumptions can be drawn as a matter of law from the wording of paragraph 13 of Schedule 4 to the Housing Benefit (General) Regulations 1987 or its place in a means-tested scheme.  Accordingly, the Commissioner's reasoning on this aspect of the case must be taken to have been overruled.
Whether right of appeal against refusal to revise for official error

The facts in Beltekian –v- Westminster City Council and Secretary of State for Work and Pensions [2004] EWCA Civ 1784, 8th December 2004, unreported, (CA) related to a refusal of housing benefit in February 2000 under regulation 7(1) of the Housing Benefit (General) Regulations 1987 (the ‘contrived tenancy’ rules).  This decision was then upheld on review and on further review, on 21st September 2001, by a Housing Benefit Review Board. Mr Beltekian then sought to challenge this Review Board’s decision in a number of ways, which ultimately led to him appealing to the Court of Appeal    

The sole issue before the Court of Appeal was whether a letter from Mr Beltekian of March 2002 (seeking to review the decision of the Review Board on the ground of mistake of material fact) could be treated as an application by him for a revision, on the grounds of official error under regulation 4(2) of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 (the “2001 Regs”), of the original decision of the local authority of February 2000 to refuse him benefit.

In the Court of Appeal’s view it could not.  Even if the letter of February 2000 could be so construed, the local authority had refused to revise its original decision, and the statutory scheme under paragraph 6 of Schedule 7 to the CSPSSA 2000 does not allow for appeals from a refusal to revise decision itself.  Moreover, although regulation 18(3) of the 2001 Regs extends the time for appealing against the original decision in some refusal to revise cases, that only applies where the request for revision has been made under regulation 4(1) of the 2001 Regs (that is, an ‘any grounds’ revision application made within one-month of the original decision) and not regulation 4(2).   In coming to this conclusion the Court of Appeal followed the reasoning in R(IS)15/04, which they said was clearly correct.

Treated as liable to pay rent - meaning of “voluntary payment” – whether drawing on bank overdraft counts as income  
The decision in CH/3013/2003 covers three issues.

· Firstly, under regulation 6(1)(c)(ii) of the Housing Benefit (General) Regulations 1987 (the ‘HB Regs’) the “person” liable to make payments but who is not doing so can include a limited company and is not restricted to natural persons. 

· Secondly, the phrase "voluntary payment" in regulation 40(6) of the HB Regs should have the same meaning as it does in paragraph 13(1) of Schedule 4 to the same Regs, even though the contexts are somewhat different.  Moreover, the decision of the High Court in R –v- Doncaster Borough Council ex parte Boulton (1992) 25 HLR 195 was correctly decided and applies as much to regulation 40(6) as it does paragraph 13(1) of Schedule 4. However, on facts of the case before him, where an "informal loan" had been made to the claimant, the Commissioner concluded that there had been no intention to create legal relations and therefore no legally enforceable rights or obligations were created by the payments to the claimant.  These factors, crucially, distinguished the case from Boulton. Here, the person making the "loan" payments to the claimant got nothing in return, tangible or otherwise, whereas in Boulton the Coal Board benefited intangibly from the payments of cash in lieu of concessionary coal by fostering good labour relations.  In Commissioner Mesher’s view, the maintenance of a relationship of personal affection or of familial duty on the part of the payer does not constitute a similar intangible benefit for the payer sufficient to take the payments out of the definition of “voluntary payments”. 

· Thirdly, and perhaps most importantly, the Commissioner concludes that resources provided by the use of an overdraft facility do not amount to income.  The steps in his reasoning here were as follows.  The drawing of a cheque in excess of the amount standing to a bank customer's credit is a request for a loan and if the cheque is honoured the customer has borrowed money (see R(IS) 22/98). Moreover, money drawn down under an agreed limit is also borrowing, as is the honouring of cheques taking an overdraft over an agreed limit. Accordingly, following the principles laid down in Leeves v Chief Adjudication Officer (R(IS) 5/99), and its view that moneys accruing or to be treated as accruing "under a certain obligation of immediate payment (i.e. an equivalent debt) do not amount to income”, and taking account of the fact that the standard terms are that bank overdrafts are repayable on demand (although the demand may be not be made while the amount stays within an agreed limit), brought the claimant's repayment obligation under the overdraft within the Leeves principles. That obligation was certain, as the amount overdrawn can be identified day by day, and was immediate, even though the bank chose not to enforce the immediate obligation. It therefore followed that the resources provided by the use of the overdraft facility did not amount to income. That result was also in accord with the ordinary and natural meaning of "income", as no-one would naturally speak of a person having an income from incurring expenditure and running up an overdraft.

Comment: Although the conclusion on drawings on overdrafts not counting as income is powerfully reasoned, it should be noted that the point was not the subject of any argument before the Commissioner nor was the arguably contrary (but equally arguably no longer relevant) authority of the Court of Appeal in R –v- West Dorset District Council ex parte Poupard (1988) 28 RVR 40 cited to the Commissioner. 
Contrived tenancy rules - inter-relationship of tests in regulation 7(1)

The claimant in CH/1586/2004 had transferred his ownership of his home, which had also been used by him as a Post Office, to his son when the Post Office business failed and he was therefore no longer able to meet his mortgage payments on the property.  Seemingly the local authority had decided that the tenancy agreement fell under regulation 7(1)(h) and therefore the claimant was not entitled to housing benefit. This was the only matter that was argued before the appeal tribunal. 

The appeal tribunal allowed the appeal on the basis that the exception to regulation7(1)(h) applied, namely that he could not continue to occupy the property without relinquishing ownership.  

Allowing the local authority’s appeal, Commissioner Levenson ruled that in deciding whether the claimant was under a ‘practical compulsion’ (see CH/3853/2001) to sell the property consideration needs to be given both to the reasonableness of the sale and surrounding matters which could have acted to remove the need to relinquish ownership (e.g. finding a new or alternative employment or sub-letting part of the property).  

Further, where a local authority or an appeal tribunal has decided that none of the provisions in 7(1)(a) to 7(1)(k) applies the authority or tribunal is under a duty to consider 7(1)(l).  This duty arises because of the structure of regulation 7(1) and because "the very fact that regulation 7(1) was raised at all put 7(1)(l) into issue”.  

Comment: Arguably the Commissioner’s conclusion on this second point is wrong   There is nothing in the language of regulation 7(1) which compels the decision maker to consider 7(1)(l) in every case where none of the sub-paragraphs which proceed it apply.  If the opening words in 7(1)(l) "in a case to which the preceding paragraphs do not apply" were said to create the duty, then a local authority would have to show that it had considered and rejected sub-paragraphs (a) to (k) before it could rely on regulation 7(1)(l).  
FUTURE CASES

European Court of Human Rights

White and Runkee –v- United Kingdom (ECtHR): right of widowers to widow’s pension

In Willis the ECtHR said that the arguments on the widow’s pension issue were premature on the facts of the case (as entitlement would not accrue to Mr Willis, at the earliest, until 2006), and so it did not rule on the substantive arguments on the widow’s pension issue.  This issue was to have been the subject of an oral hearing before the ECtHR on the 17th of September 2002 in the cases of Mr White and Mr Runkee. However, that hearing was postponed to allow the ECtHR to consider the Court of Appeal’s decision in the Hooper and related cases, and has been further postponed while all the parties in Hooper appeal the Court of Appeal’s decision to the House of Lords. 

House of Lords

Carson –v- Secretary of State for Work and Pensions: pensions – pensioner resident abroad in country with no reciprocal agreement with UK – whether exclusion from annual uprating in line with inflation discriminatory and contrary to Human Rights Act.

Reynolds –v- Secretary of State for Work and Pensions: lower rate of IB-JSA personal allowance paid t single person aged under 25 – whether contrary to Human Rights Act   

These are the claimants’ separate but joined appeals against the decision of the Court of Appeal on their cases.   The appeals were heard on the 28th of February to the 3rd of March 2005.

Hooper –v- Secretary of State for Work and Pensions: non-availability of widowers’ benefits before April 2001 – failure of Secretary of State to make extra-statutory payments to widowers not taking cases to ECtHR in Strasbourg – whether that failure itself contrary to HRA and ECHR.

Both the claimants and the Secretary of State appealed against the Court of Appeal’s decision (see above). The hearing in the House of Lords took place on the 14th to the 17th of February 2005. 

Szoma –v- Secretary of State for Work and Pensions: income support – whether claimant ‘lawfully present’ in the United Kingdom. 

This is the claimant’s appeal against the Court of Appeal’s decision holding him not to be lawfully present in the United Kingdom and so not entitled to income support. It is due to be heard on the 17th of July 2005. 
Court of Appeal/Court of Session   

Mary Docherty –v- Secretary of State for Work and Pensions: incapacity benefit – defective supersession – requirements for tribunal correcting.  

This is the claimant’s appeal from CSIB/1266/2000.  In the light of the Tribunal of Commissioners decision in CIB/4751/2002 (R(IB 2/04) it may have been difficult for this appeal to succeed. It was due to be heard by the Court of Session in January 2005 but was dismissed by the Court of Session on the unopposed motion of the appellant on 27.01.05. 

Wallen –v- Secretary of State for Work & Pensions: meaning of “being abandoned by” in paragraph  8(3)(b) of Sch. 3 to the IS Regulations.
This is an appeal from CIS/2816/2003.

Secretary of State v Arathoon: income support – housing costs - whether the transitional add back is to be reduced only by increases in housing costs above the October 1995 level

This is an appeal by the Secretary of State from CIS/672/2004

W –v- Peterborough City Council and the Secretary of State for Work and Pensions: housing benefit – absence from home – person on bail but not living in a bail hostel – whether absence of a rule for such persons under reg 5 of the HB regs contrary to human rights law.

This is an appeal by the claimant from CH/4574/2003. It was due to be heard sometime in February 2005, but the appeal was dismissed by consent on 11.02.05.
Secretary of State for Work & Pensions v. Bobezes: benefit for children when child elsewhere in EU – application of EC Regulation 1408/71
This is an appeal by the Secretary of State from Commissioner Williams’ decision in CIS/825/2001.  It was heard by the Court of Appeal on 13.12.04, and dismissed.

B –v Secretary of State for Work and Pensions: overpayments – failure to disclose – whether test of disclosure reasonably to be expected is applicable.

This is the claimant’s appeal from CIS/4348/2003 above. It is due to be heard on 13th and 14th of June 2005.

Campbell –v- Secretary of State for Work and Pensions: incapacity benefit while abroad – reciprocal agreements – whether decisions made under such agreements unappealable.

This is the claimant’s appeal from the Tribunal of Commissioners’ decision in CIB/3645/2002. It is due to be heard on the 26th and 27th of April 2005. 

Secretary of State  for Work and Pensions –v- Ahmed:  persons from abroad an sponsorship undertakings – whether undertaking must amount to an unequivocal promise to support the person, as opposed to a declaration of ability and willingness to maintain.

This is the Secretary of State’s appeal from CIS/426/2003.

Latif and others –v- Secretary of State for Work and Pensions: social fund funeral payments funerals abroad – whether exclusion in respect of any funeral payment where funeral takes place outwith the EU breaches Article 14 of the ECHR when read with Article 8.
These are the claimants’ appeals from CIS/1870/2003. 

Culkin v Secretary of State for Work and Pensions: backdating under section 27 SSA 1998 – whether CIS/82/1993 was a departure from previous application of the law.
This is the claimant’s appeal from CJSA/1143/2003. Permission to appeal was granted by the Court of Appeal on 20.01.05
 

Francis v Secretary of State for Work and Pensions: Maternity grant – Art 14 ECHR - person looking after child under the terms of a residence order under the Children Act 1989

This is the claimant’s appeal from CIS/1965/2003. Commissioner Williams granted leave on 9.12.04. 

Commissioners

CDLA/1721/2004: Evidence of mental or physical disability in cases of “learning difficulties”.

This is an appeal was heard by a Tribunal of Commissioners on the 2nd of March 2005.  The main issue was what constitutes (both evidentially and in theory) a mental disability in the case of a child with “learning difficulties”.  In addition, it explored when and in what circumstances it is appropriate to call a child to give evidence her/himself before an appeal tribunal.

CDLA/2879/2004: Higher rate mobility component and test for physical disablement

This case is due to be heard by a Tribunal of Commissioners later this year. In this case the claimant has non-specific back and leg pain.  The issue is whether pain which is found to have no identifiable physical cause can be “physical disablement” for the purposes of s.73(1)(a) of the Social Security Contributions and Benefits Act 1992 or a feature of the claimant's “physical condition as a whole” for the purposes of Reg. 12(1)(a) of the Social Security (Disability Living Allowance) Regulations 1991 (higher rate of the mobility component).

CDLA/3161/2003, CDLA/3162/2003, CDLA/3164/2003:  Residential care - payability of DLA
In these cases a Tribunal of Commissioners will consider the powers under which accommodation is funded where NHS funding is channelled through a local authority. The oral hearing is listed for 03.05.05 – 05.05.05. 

CP/3114/2003 and others: Polygamous marriages  
 In these cases a Tribunal of Commissioners will be considering Whether “widow” or “spouse” in the provisions governing widow's benefits, bereavement Benefits and Category B retirement pensions can include a woman who was married to a man, where that marriage was actually polygamous at the date of death when applying the Human Rights Act 1998.  


CI/4288/2004 and others: Vibration white finger - criteria for the assessment of disablement

A Tribunal of Commissioners has been convened to consider these issues. The hearing will take place in Cardiff on a date to be arranged. In the meantime cases before Commissioners that concern the assessment of disablement for A11 will be stayed. 
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