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The Talks

On 28 January 2004, Richard Drabble QC spoke on The Impact of European Law on Social Security.  The talk consisted of a comprehensive overview of the case law on (i) equal treatment between men and women, (ii) residence conditions and (iii) the free movement of works as well as the potential overlap between concepts in EU law and ECHR under HRA.  Richard Drabble QC commented on many of the leading cases in this area including: Hockenjos (link between child benefit and the dependant’s allowance in means tested benefits; Nessa (habitual residence and the appreciable period requirement); Carson and Reynods (whether means-tested benefit is a property for the purposes of Article 1 Protocol 1 of ECHR); R(JSA) 3/02 (calculation of hours of work for school workers discriminatory) and; Collins (freedom of workers – EU citizenship - habitual residence test for JSA).

Subsequent developments in this area of the law include: Poirrez v Spain (ECHR – Non-contributory benefits – whether property right for the purposes of Art 1, Protocol 1; Asmundsson v Iceland (ECHR – Art 1, Protocol 1 – changes in rules for benefit entitlement); Barrow (ECHR – withdrawal of ICB at 60 for women); Ghaidan v Mendoza (ECHR – discrimination against same-sex couples; SSWP v L (ECHR – same sex couples – reg.7(1)(c)(i) HB Regs; M v SSWP (ECHR – same-sex couples – treatment of housing costs in Child Support legislation; EU Accession in May 2004

On 5 May 2004, Mr E Jacobs, a Social Security Commissioner, gave a talk on The Duties of a Representative.  The speaker said that certain basic principles could be gleaned from the case law but as representatives become increasingly professional in the way they work, it may be time for them to become subject to some form of professional regulation.  The talk gave an analysis of the duty to attend – organisation v individual adviser; the duty to put the strongest arguable case for the client; the duty to obtain evidence in time and applications for adjournments; the talk provided practitioners with an informative overview of the role of the representative and a fascinating insight into appeals before a tribunal, from a Commissioner’s perspective.

Subsequent developments in this area of the law include: CIB/1009/2004 (Approach to take when rep unable to attend - refusal to adjourn unfair to claimant); CIB/2058/2004 (Functions of reps at tribunals).  CDLA/1290/2004 (Adjournments – duty of reps to warn claimants postponements may not be successful). CDLA/2924/2003 (Adjournments – request from claimant to obtain further medical evidence – should tribunal adjourn for claimant to obtain evidence or attend oral hearing); R1/04(IB) (Northern Ireland) (adjudication history and legislation must be in submission to tribunal to inform claimant of the issues); CIB/2058/2004 – adjournments – the functions of a representative.

On 28 July 2004, Sarah Clarke, the Solicitor at CPAG gave a talk on Tax Credits Overpayments – A Practitioner’s Guide.  The talk addressed a major change in the benefit system, the introduction of tax credits administered by the Inland Revenue.  The introduction of Tax Credits has not been without its ‘teething problems’.  The topic addressed by Sarah Clarke’s talk was the decision-making system for the recovery of tax credit overpayments and the various remedies available in a system where there is no right of appeal against a recovery of an overpayment.  The talk uncovered the sheer scale of the problem – some 2 million claimants are subject to overpayments during the tax year, many of them being the result of IT errors at the Inland Revenue.  The talk explained how the computer system automatically collects the overpayments ‘in year’ thereby leaving many families short of income.  The remedies available under the tax credit scheme are limited in scope and somewhat obscure in their workings.  There may be a right of appeal on issues of entitlement but the standard decision letters give no details of the decision and this has to be requested.  As there is no right of appeal against the recovery of an overpayment the remedy, in effect, is an internal complaints scheme.  Sarah Clarke’s talk provided an invaluable insight into the muddle surrounding tax credit overpayments.  

Subsequent developments in this area include the Ombudsman’s evidence to the Commons Select Committee, in which the Inland Revenue’s handling of overpayment is criticised; see rightsnet news, 9 November 2004.  See also the Government’s proposals to simplify the HB scheme, which includes the “alignment of HB and CTB rules to ensure that families receive the full benefit of the childcare element in Working Tax Credit”: see rightsnet news 13 December 2004.

The White Paper on the Reform of Tribunals

The Government finally produced a White Paper entitled Transforming Public Services: Complaints Redress and Tribunals (Cm 6242) in response to the proposals for reform set out in Sir Andrew Leggatt’s Report.  The Government accepted that the growth of tribunals has been unstructured and that there was a hotchpotch of second-tier appeals.  This is to be replaced by a unified two-structured system.  The first level – Appeals Tribunals – will be unified.  A number of divisions are being created.  For example, the jurisdictions of the Social Security and Child Support Commissioners will be jointed with the Lands Tribunal, the Transport Tribunal and the tax tribunals.  The system will be administered by the Department of Constitutional Affairs rather than the government department that made the decision under appeal.  The appellate tier – Administrative Appeals Tribunal - will include a mixture of High Court and Circuit judges.  The Court’s appellant role will be exercised by the Court of Appeal, which will be concerned only with appeals that raise an important point of principle or practice.  Most appeals from tribunals will remain within the tribunals system.

The Paper comments on the topic of public funding and representation.  The Paper states that the DWP makes tens of millions of benefit decisions every year.  When decisions are disputed, the DWP will look at the decision and the decision may be changed.  Some 230,000 decisions a year end in an appeal tribunal.  Of these, around 40% are changed in favour of the claimant.  The White Paper embraces the Leggat’s ideal of a ‘do it yourself advocacy’ and emphasises that users need: a clear explanation of the decision and advice on the chances of success and “in some cases, advocacy on their behalf to a department or a tribunal or at an oral hearing.”  The report notes that in 2002/2003, the LSC spent over £200 m on assistance social welfare cases (i.e. asylum support, mental health and welfare benefits cases) and that other public bodies provide support through funding for advice agencies and law centres.  The report also notes that many cases which go to appeal turn on issues of fact which, had they been known or considered at the decision making stage, would have resulted in a different decision at the outset.  So it recommends investment in helping people make the best possible case at the outset.  If the decision is still unfavourable, the appellant will need information to understand what the decision is and why it has been reached.  The aim is to reduce the need for hearings before tribunals.  Where oral hearings are required, the hearings are intended to be less formal and adversarial in nature which “ought in time to reduce the need for representation”.   Even where the law is complex, there will rarely be a need for a party to concern themselves with technical evidential issues or to deploy the traditional lawyer skill of cross-examination of witnesses.  As to the need for representation – 

“The government does not accept that blanket availability of legal aid [in employment and social security tribunal] is necessary. … Our intention is to reduce the need for representation by the provision of alternative approaches to dispute resolution, which do not require representation, by improved advice and assistance for the preparation of cases and by better trained and more highly skilled panel members.  This will help the majority of citizens who can present their case effectively.  There will still, however, be a need for representation in some cases, where an individual cannot represent his or her own case and the tribunal is resolving a matter of great importance to the individual.  (10.14).

Funding is available for such exceptional cases under the Access to Justice Act 1999, s.6(8)(b), but practitioners find it difficult to obtain funding in welfare benefit cases, even where the merits for such funding seem overwhelming.   In a recent Tribunal of Commissioners decision on defective claims in Housing Benefit (CH/2155/2003, the applications for funding had not been determined by the time of the hearing.  The Commissioners commented: -

It would have been unfortunate had none of the claimants been represented in these difficult and important cases.  As Baroness Hale recently pointed out in relation to the parallel social security system in Northern Ireland, “The general public cannot be expected to understand these complexities” (Kerr v Department for Social Development [2004 UKHL 23, [2003] 1 WLR 1372, at paragraph 56).  It would have been difficult if not impossible for the claimants adequately to represent themselves on the issues these cases raise.  The claimant in the Ealing case represented herself and attended the beginning of the hearing but, despite our efforts to engage her in the hearing process, perhaps understandably she left after the first half-day of legal argument and did not return to make any submissions.  Whilst nothing we say can or should be taken as a judgment on the merits of any application for funding, had there been no legal representative to put the claimants’ case, the resulting inequality of arms would have been a real concern (para. 6).   
The Accounts

This year’s accounts have been prepared by Professional Briefings.  The subscriptions collected over the year 2003/04 have covered the various outgoings associated with booking the room and the administrative costs of running SSLPA.  The Chair would like to thank Rosemary McMahan and Professional Briefings for administrative support they have provided over the years which makes these SSLPA meetings possible.

Executive Committee

The Executive Committee is due for election.  Ranjiv Khubber and myself are standing for  re-election but new volunteers are welcome.  Subscribers should feel free to give feedback or suggestions to SSLPA (via london@profbrieifings.co.uk).  Looking to the future SSLPA still needs to develop its role as a representative body commenting on proposed changes in the law.  SSLPA, for example, was unable to respond to the CLS consultation paper “A New Focus for Civil Legal Aid” which takes as its theme “to encourage the early resolution of dispute and discourage unnecessary litigation”, though SSLPA would agree with many of the comments in PLP’s joint response published in September.

Desmond Rutledge

SSLPA Chair

15 December 2004

� On 21 December 2004, the Court of Appeal allowed the father’s appeal and said the remedy was for him to be paid the allowances as well as the mother, [2004] EWCA Civ 1749.
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