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Decision
13.10.88
SOCIAL SECURITY ACTS 1975 TO 1986
APPEAL FROM DECISION ON REVIEW OF ATTENDANCE ALLOWANCE BOARD ON A QUESTION OF LAW
Attendance Allowance-Liability to fall-Renewal claim-Improvement in condition
The claimant, who was born in June 1933, had sustained severe injuries to his right foot in a train accident in 1984.
Certificates in respect of attendance allowance at the lower rate had been issued from 24 December 1984 to 14 November 1988 and from November 1985 to 13 September 1986. On 22 May 1986 his renewal claim was received and on 8 July 1986, rejected.
On 22 July 1986, the claimant applied for review. There was a conflict of medical opinion as to whether or not the claimant was liable to fall. The DMP on review did not resolve that conflict. Further, the DMP stated that there had been an improvement in the claimant's condition and that his attention needs had decreased but did not explain in what respect they had decreased. The DMP determined that the claimant did not satisfy either the day or night conditions for attendance allowance. On appeal by the claimant to the Commissioner.
Held that the DMP's determination was erroneous in law because
i. it was incumbent upon the DMP to indicate in what respect the claimant's condition had improved and, without over-elaboration, to indicate in what respect the claimant's needs had decreased and this also he had failed to do (Paragraph 15).
Observations: Where there is evidence that a claimant is liable to fall the DMP should inquire into and determine the following questions:-
1. Are the situations in which the claimant may fall predictable or unpredictable?
2. If the falling is predictable, can the claimant reasonably be expected to avoid the risk of falling or place himself at such risk only when adequately supervised?
3. If the falling is unpredictable, will the falling give rise to substantial danger to the claimant?
4. Is the substantial danger too remote? (Paragraph 12).
DECISION OF THE SOCIAL SECURITY COMMISSIONER
1. I allow this appeal by the claimant. The decision of the delegated medical practitioner (DMP) for and on behalf of the Attendance Allowance Board was erroneous in law and I set it aside.
2. The claimant was born in June 1933. He was awarded attendance allowance at the lower rate from 24 December 1984 to 14 November 1985 and from 15 November 1985 to 13 September 1986. On 22 May 1986 his renewal claim for attendance allowance was received. On 27 June 1986 he was medically examined and by a decision dated 8 July 1986 his claim was rejected by a medical practitioner for and on behalf of the attendance allowance board. On 22 July 1986 the claimant applied for a review. On 24 April 1987 he was medically examined by a different examining medical officer. On 18 July 1987 the DMP decided that none of the day or night conditions was satisfied and that he was unable to issue a higher or lower rate certificate and that his decision on review was that the decision of 8 July 1986 be not revised. The claimant now appeals with my leave.
3. On 19 August 1988 I held an oral hearing. The claimant was present and was represented by Miss A. Foster of Counsel instructed by Messrs. Pattinson and Brewer. The Secretary of State was represented by Mr. Qureshi, of the Solicitor's Office of the Department of Health and Social Security.
4. Section 35 of the Social Security Act 1975 deals with attendance allowance. Section 35(1) provides: "35. (1) A person shall be entitled to an attendance allowance if he satisfies prescribed conditions as to residence or presence in Great Britain and either- (a) he is so severely disabled physically or mentally that, by day, he requires from another person either- (i) frequent attention throughout the day in connection with his bodily functions, or (ii) continual supervision throughout the day in order to avoid substantial danger to himself or others: or (b) he is so severely disabled physically or mentally that, at night, he requires from another person either- (i) prolonged or repeated attention during the night in connection with his bodily functions, or (ii) continual supervision throughout the night in order to avoid substantial danger to himself or others."
5. Medical Evidence
I shall not, of course, set out the whole of the medical evidence. I shall, however, refer to those aspects of the evidence which appear to me to be relevant for the purposes of this appeal. On 26 June 1984 the claimant suffered severe injury to his right foot when he was involved in a train accident. Since then he has had difficulty in walking. In the medical report dated 27 June 1986, the examining medical officer stated:
"Cannot take weight on foot and can only stand assisted by stick or wife but taking little or no weight."
In answer to the question in form DS4 namely "4. Need for Supervision.
(a) In your opinion can the disabled person's condition give rise to danger to himself or someone else" the examining medical officer answered "Yes. He could fall (has done once)."
In his letter dated 22 July 1986 requesting a review of the decision dated 8 July 1986 rejecting his claim, the claimant stated:
"I cannot stand even and take bath, I need help, I feel risk at all the time, of slipping, I have already fallen in bath on two occasions."
A report was obtained from the consultant at the hospital. The consultant in answer to the question: "Can he now walk safely unaided?"
replied: "He can walk perfectly safely unaided."
At the medical examination on 24 April 1987 the claimant stated that he used a walking stick and that it took him three or four minutes standing leaning on his stick before he could start walking to the WC at night and that sometimes he had to ask his wife to help. The examining medical officer noted that he used a stick for walking. The doctor also stated that he concurred with the consultant's opinion and added:
"I do not think any unusual attendance or supervision is now necessary."
In a further letter dated 5 June 1987 the claimant stated: "I cannot stand and keep balance as I cannot put pressure on the foot...I often get help from my wife to take me to toilet."
6. DMP's Decision Again, I shall not set out the whole of the decision but I shall refer to those passages which appear to me to be relevant. In that decision the DMP dealt first with attention by day and stated:
"2. With regard to the day conditions...It is shown in the hospital report dated 17 March 1987 that [the claimant] can walk perfectly safely unaided. The latest medical report completed 24 April 1987 presents a similar picture and it is shown in the clinical findings that in the examining medical practitioner's opinion he does not think any unusual attendance or supervision is now necessary...I accept he needs the help described in the medical report but nevertheless I find that he can manage the majority of the bodily functions listed without assistance from another person. Viewing the overall picture I do not accept that he requires frequent attention throughout the day in connection with his bodily functions or that he has required such attention throughout the period relevant to the claim."
With regard to day supervision, the DMP stated:
"3. So far as day supervision is concerned, the earlier medical report shows that in the examining medical officer's opinion [the claimant's] condition can give rise to danger to himself or someone else as he could fall. I accept that supervision is required when he is in predictable, potentially dangerous situations such as bathing, using stairs and when out of doors. However I am satisfied by the evidence that he is fully aware of his disability and liability to fall and I would expect him to avoid placing himself at risk without ensuring that he was adequately supervised and additionally take steps to summon help when these situations occur. Any supervision thus given would not, in my view, amount to continual supervision throughout the day. Furthermore, it is my medical opinion that the risk of substantial danger arising from a fall is so remote a possibility that it ought to be reasonably disregarded..."
The DMP dealt with night attendance in paragraph 4. In paragraph 5 he dealt with night supervision and stated that he noted the claimant's liability to fall but that the claimant could use a urine bottle or other suitable receptacle unaided "which would obviate his need to be supervised when out of bed for toilet purposes".
Then in paragraph 7 he stated: "7. I note that the delegated medical practitioner certified that [the claimant] satisfied a day condition when he made his decision on the earlier claim for a different period. However, since that award was made [the claimant's] condition has improved and his attention needs have decreased and I no longer accept that the day conditions are satisfied."
The DMP concluded by stating that none of the day or night conditions was satisfied, and that he was unable to issue a higher or lower rate certificate.
7. At the oral hearing, Miss Foster went through the case very carefully and criticised the DMP's decision on four grounds: (i) that the findings made by the DMP were not supported by the evidence, (ii) that the decision was perverse, (iii) that the DMP had applied the wrong test in relation to "continual supervision", and to the "majority of the bodily functions", and in the use of the phrase "unusual attendance or supervision", and (iv) that the DMP had given inadequate reasons when deciding that the claimant's condition had improved and his attention needs had decreased.
Mr. Qureshi conceded that the decision contained some errors but he submitted that they were venial and that they were not sufficiently serious to warrant setting aside the decision.
8. I have come to the conclusion that the decision was erroneous in two respects: the first, in relation to the claimant's liability to fall, and the second in relation to the improvement in his condition.
9. Liability to Fall
Miss Foster based her main criticism upon the examining medical officer's answer to question 4 in the report dated 27 June 1986, namely- "In your opinion can the disabled person's condition give rise to danger to himself or someone else...[Answer] Yes. He could fall (has done once)."
Mr. Qureshi, on the other hand, emphasized what the consultant stated in the hospital report namely that the claimant "can walk perfectly safely unaided". The claimant himself makes ir perfectly clear that he has difficulty in standing and walking. This was clearly a crucial aspect of the claimant's case and in the light of the apparent conflict of medical evidence, it was clearly incumbent upon the DMP to consider the matter very carefully and, if necessary, to obtain further evidence or to carry out his own medical examination in order to resolve the conflict.
10. As I have already stated, the DMP in his decision stated:
"I accept he needs the help described in the medical report." But he does not indicate what help nor does he identify the medical report. Be that as it may, in paragraph 3 he stated:
"3. So far as day supervision is concerned, the earlier medical report shows that in the examining medical officer's opinion [the claimant's] condition can give rise to danger to himself or someone else as he could fall."
That is perfectly correct. But the DMP continues in the next sentence:
"I accept that supervision is required when he is in predictable, potentially dangerous situations such as bathing, using stairs and when out of doors."
Reading those two sentences together, I am unable to discern whether the DMP is saying that the claimant is only likely to fall when bathing, using stairs and when out of doors, or whether he is saying that, notwithstanding the fact that the claimant could fall, he needs supervision only when bathing, using stairs and when out of doors. The DMP then went on:
"However, I am satisfied by the evidence that he is fully aware of his disability and liability to fall and I would expect him to avoid placing himself at risk without ensuring that he was adequately supervised and additionally take steps to summon help when these situations occur".
What is meant by "these situations"? Does the DMP mean the situations in which the claimant is liable to fall? Is the DMP asserting that the claimant knew when he was likely to fall? If so, there is no evidence to support any such finding. On the other hand, if the claimant cannot predict or foresee when he is likely to fall, his fall will be unpredictable and I do not understand how he can "avoid placing himself at risk" unless he stays in bed all day. The decision went on:
"Furthermore, it is my medical opinion that the risk of substantial danger arising from a fall is so remote a possibility that it ought to be reasonably disregarded."
As Miss Foster pertinently asked, what was "so remote a possibility that it ought to be reasonably disregarded"? Was it the risk of falling? Or the "substantial danger arising from a fall"?
11. When there is evidence that a claimant may fall, what are the issues to be considered by the DMP? A Tribunal of Commissioners in R(A)1/83 said that for a claimant to satisfy section 35(1)(a)(ii)-"continual supervision throughout the day in order to avoid substantial danger to himself or others"-the following elements had to be present:
(i) the claimant's medical condition must be such that it may give rise to a substantial danger either to himself or to someone else;
(ii) the substantial danger must not be too remote a possibility; (iii) there must be a need for supervision on the part of some other person to ensure that the claimant avoids the substantial danger; and (iv) the supervision must be continual. (The decision of the Court of Appeal in Moran v. Secretary of State for Social Services to be reported as R(A) 1/88 was directed to this fourth element and has not affected the analysis of the four elements.)
How do those principles apply where there is evidence that a claimant "may fall"? It is trite to say that a person who walks a tightrope may fall. So also may a person who walks on a roof. But a normal healthy person will not normally fall when going about his daily tasks. Section 35(1) applies, however, only to a claimant who is "so severely disabled physically or mentally" that he requires attention or supervision, as the case may be. In other words, the DMP in any particular case may be dealing with a physically or mentally disabled claimant who may fall. The first question that arises, and which must, as it seems to me, be considered, is: In what circumstances may the claimant fall? In the present case, the DMP stated in his decision that he accepted that supervision was required when the claimant "is in predictable, potentially dangerous situations". But there is no evidence that the claimant in the present case may fall only in predictable situations. The DMP has then gone on to say that the claimant "is fully aware of his disability and liability to fall" and "I would expect him to avoid placing himself at risk without ensuring that he was adequately supervised": but those observations would not be appropriate where the liability to fall was unpredictable. Those or similar passages frequently appear in the decisions of DMPs.
12. I would say that where there is evidence that a claimant may fall, a DMP must inquire into and determine the following questions:
(i) Are the situations in which the claimant may fall predictable or unpredictable? That is to say, does the claimant have a liability to fall anywhere at any time? Or does he fall only in certain circumstances or situations? This is, of course, a matter of medical opinion: but the opinion must be based upon the evidence. (ii) If the falling is predictable, can the claimant reasonably be expected to avoid the risk of falling or to place himself at such risk only when adequately supervised? That again is a matter of medical opinion. If the claimant cannot reasonably be expected either to avoid the risk or to place himself at risk only when adequately supervised, the DMP should treat the case as one in which the falling was unpredictable.
(iii) If the falling is unpredictable, will the falling give rise to substantial danger to himself? This is again, of course, a matter of medical opinion. Nevertheless is must be borne in mind that a person, particularly a disabled person, may when falling hit his head on the corner of a cupboard or on a fire kerb or radiator; and whether or not he is injured in the course of falling, he may by reason of his disability be unable to rise or be unable to summon help. Or he may be of such an age that a fall will be likely to have serious consequences. Clearly such matters ought in an appropriate case to be taken into account.
(iv) Is the substantial danger too remote? In the present case, the DMP stated that his medical opinion the risk of substantial danger arising from a fall "is so remote a possibility that it ought to be reasonably disregarded." But he has failed to give any indication why he reached that conclusion or to indicate on what evidence he relied to support that conclusion.
Although, as I have said, those questions are matters of medical opinion, it is incumbent upon a DMP to consider all the evidence, including the evidence of the claimant, to make the relevant findings of fact and to give adequate reasons for the conclusions which he reaches upon those findings of fact so that the claimant "looking at the decision should be able to discern on the face of it the reasons why" the evidence failed to satisfy the DMP: R(A) 1/72 at paragraph 8. In my judgement the DMP has failed to do so in the present case.
13. Mr. Qureshi referred to and relied upon CSA/1/87 and CA/145/1986. The decisions in both cases have been given in 1988. In CSA/1/87 the Commissioner came to the conclusion that the DMP was entitled to take the view that:-
"(other that in the predictable potentially dangerous situations which he recognised required supervision) the claimant should be able to avoid exposing herself to unnecessary risk of danger by not undertaking the potentially hazardous activities unless supervised. I reached the conclusion that the DMP was so entitled in view of the evidence before him of the claimant's mental competence together with medical evidence that 'the danger of falling was not observed to be great', and a lack of factual evidence to disprove that assessment."
However, the Commissioner went on in paragraph 7 to state:
"7. There could undoubtedly be an element of difficulty about the DMP's approach in relation to a disabled person, who, without in any way behaving unreasonably, naturally sought to lead as normal and independent a life as possible.... Although this possibility is raised by the claimant's contentions and the observations of the Secretary of State's representative in reply it is not once which upon the particular evidence before him, the DMP was obliged to deal with."
That case clearly turned upon the evidence; but the Commissioner made it clear that the position might have been different where a disabled claimant sought to lead as normal and independent a life as possible. In CA/145/1986 the Commissioner said in paragraph 5:
"Further in the absence of any mental impairment the DMP was satisfied the claimant should be aware of the limitations imposed upon her by her disablement, have the ability to adjust her lifestyle to minimise the risk of falling or bumping into objects when mobile and wisely refrain from attempting those domestic duties which might be thought to involve an element of danger ... In my judgement the DMP has not suggested that the claimant should change her lifestyle dramatically to avoid the risk of a fall or other potentially hazardous situation."
Those cases merely emphasise that, in the final analysis, each case must depend upon its particular facts. I have, since the oral hearing, had my attention drawn to the recent decision in CSA/4/1987 where the Commissioner said at paragraph 2:
"... If she [the claimant] is at risk of falling and indeed there is evidence that she has fallen it is simply not enough to say, as the DMP does, that she should take precautions and undertake only those activities which are within the limits imposed by her disabilities. Is he suggesting that when she has fallen she has been engaged in activities she should not sensibly have undertaken? Is she not to move from her chair without assistance? Is she expected to remain chair bound until assistance is available? If whenever she moves from her chair she needs supervision why does that not satisfy the condition?"
14. I respectfully adopt and apply those observations. I have no doubt, in the present case, that the DMP did not fully investigate the facts and did not have before him the evidence upon which he could reach the decision that the claimant could avoid placing himself at risk and that the risk of substantial danger arising from a fall was so remote a possibility that it ought to be reasonably disregarded. I have no doubt, therefore, that for the above reasons the decision of the DMP was erroneous in law: R(A) 1/72 at paragraphs 4, 8; R(A) 1/73 at paragraph 14.
15. Improvement of Condition In paragraph 7 of his decision the DMP noted "that the delegated medical practitioner certified that [the claimant] satisfied a day condition when he made his decision on the earlier claim for a different period". In fact, of course, the claimant had succeeded in his two earlier claims for two different periods. The DMP went on:
"However, since that award was made [the claimant's] conditions has improved and his attention needs have decreased..."
As the Commissioner pointed out in CA/066/1986 at paragraph 5, a DMP is not bound by any earlier decision:
"... circumstances can, and do, change and he must apply his medical expertise to the facts as he finds them at the relevant time."
Nevertheless, there have been many cases, and the Commissioner in that paragraph refers to some of them, in which it has been pointed out that where a DMP removes an existing award of attendance allowance:
"it is imperative that the claimant in question should be given clear and adequate reasons why that is being done": R(A) 1/84 at paragraph 9.
It is true that as the Commissioner said in R(A) 1/72 at paragraph 8:
"It is not, of course, obligatory thus to deal with every piece of evidence or to over elaborate, but in an administrative quasi-judicial decision the minimum requirement must at least be that the claimant, looking at the decision should be able to discern on the face of it the reason why the evidence has failed to satisfy the authority."
I appreciate that it may be that by a comparison of the medical evidence in the earlier claims with the evidence relating to this renewal claim, the DMP could show that there had been an improvement in the claimant's condition. But I think that it was incumbent upon the DMP to indicate in what respect the claimant's condition had improved and, without over-elaboration, to indicate in what respect his attention needs had decreased. The failure so to do was also, in my judgement, an error in law.
16. For those reasons I allow this appeal and set aside the decision of the DMP.
(Signed) A. T. Hoolahan
Commissioner
