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provided in pursuance not only of those enactments but of any other
enactment of the class specified in section 2(5).

13, The important point to note is that on this construction of section 2(5)
the words “in pursuance of any other enactment™ are used in reference to
the provision of accommodation and not in reference to the bearing of the
cost thereof out of public or local funds. It follows, if this construction is
right, that regulation 5 is in part based on a misconstruction of section 2(35).
For regulation 5 not only disentitles a person to an attendance allowance
while he is living in accommodation provided for him in pursuance of any
of the enactments mentioned in the Schedule; its second limb also dis-
entitles him while he is living in accommodation provided for him in
circumstances in which the cost thereof is or may be borne wholly out of
public or local funds in pursnance of any such coactment. (It will be con-
venient henceforth to refer to persons living in accommodation subsidised
in this manner as “persons living in subsidised accommodation™.)

The second limb of regulation 5, assuming the above construction of
section 2(5) to be right, is seen to be ineffective for want of an enabling
POWer.

14. The alternative construction of section 2(5), which one reaches simply
enough by disregarding two commas inserted in the Stationery Office print,
gives it the following effect:—

Regulations may provide that an attendance allowance shall not be
payable in respect of a person for any period when he is a person for
whom accommodation is provided

(a) in pursuance of the three named enactments; or

(b) in circumstances in which the cost of the accommodation is or
may be borne wholly or partly out of public or local funds in pursuance
of any other enactment relating to persons under disability etc.

15. From Miss Windsor's point of view, the difficulty about this con-
struction is that she submitted that the County Council's contribution to
Kevin's maintenance is made in pursuance of section 12(1); and she expressly
disclaimed relying on any other enactment. Yet it will be seen that the
Sccretary of State’s disentitling power in relation to persons living in
subsidised accommodation is restricted to cases in which the cost thereof
may be borne wholly or partly out of public or local funds in pursuance
of any enactment ofher than t{e three named ones, the thres named ones
including section 12(1).

16. If one considers regulation 5 on the assumption that the second
construction is right, it will be seen that there has again been a failure to
observe the strict terms of the enabling power. In relation to persons living
in subsidised accommodation, regulation 5 disentitles them to an allowance
if the cost thereof is or may be borne out of public or local funds in pursuance
of any of the scheduled enactments. This is too wide. Section 2(5) does not
authorise disentitlement where, as here, the cost is borne out of public or
local funds in purswance only of section 12(1).

17. 1 prefer the second of the above constructions of section 2(5), but
find it unnecessary to choose between them. Whichever is adopted,
regulation 5 must be construed and applied in a manner conformable to the
enabling power. On either construction there has been a limited excess of
power, and to that limited extent regulation 5 is ineffective. Either con-
struction seems to me fatal to Miss Windsor's second submission. If the
first construction is right she has to show that Kevin's accommodation is
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ovided in pursuance of section 12(1); and if the second is right it is t‘a{t?l
E:: her case that on her own suhmtsﬁnn,lmlq:n:r.:d by the County Council’s
statement, the County Council’s contribution is made pursuant only to
section 12(1).

18. I have found this a difficult case, and must confess that I would have
welcomed a rather more elaborate and fuller argument on behalf of the
insurance officer. I have an uneasy feeling that I may not have done justice
to all the considerations which could have been urged against the view
1 have formed.

19, My decision is that an attendance allowance at the lower rate is payahle
in respect of Kevin from and including 4th June 1973,

(Signed) Hilary Magnus,
Commissioner,
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APPLICATION FOR LEAVE TO APPEAL FROM DECISION ON
REVIEW OF ATTENDANCE ALLOWANCE BOARD ON A
QUESTION OF LAW

medical conditions contalned In secilon 2(1) of the Mational
Mﬁ fﬂ::hfm amd whelber each night has to be considered separately;
whether indirect attention can constitute atiention within the meaning of that
section.

i nce allowance by person who was kept alive by means of
mﬁ"hﬂgmﬁimwn ns kidn:r_-,- machine, Renal dialysis required three
nights n week for duration of 10 hours every Monday, Wednesday and Friday
starting at £.00 pm and ending at 6.00 am on the following day. Operating
machine with the help of husband. Declsion on behall of Attendance Allow-
ance Board that night condition not satisfied as attention necessary on three
nights per weck and no attention required on the olher nights.

Held that the decision was erroncous in point of law and should be set aside
on the 5"“""5 that it wrongly equated narmative approach to arithmetical
approach.

In the course of his decision considering issues raised on the appeal the
Chicl Commissioner observed:— :

{a) that the phrase “normative approach” enshrined an important
truth but it was so likely to mislead that its use was undesirable
(para 24). :

{b)that he was nol persuaded that each night has necessarily to be
considered separately (para 33)

{c) in relation to preparation and use of a kidoey machine that what can
be described as indirect attention could constitute attention within
the meaning of section 2(1) of the Mational Insurunce Act 1972
(para 13} X
that in answering the composite questions posed by section an

{d}(g;lufthe 1972 ':ﬁ.ct 8 bl‘Eid view should be taken of the matter
(para 35).

1. My decision is that the claimant's application for leave to appeal
against the review decision dated 24th Ianuari: 1973 of the Attendance
Allowance Board’s delegate is granted and that that decision is erroneous in
point of law and is set aside.

23






