R(A) 3/78


APPLICATION FOR LEAVE TO APPEAL FROM DECISION ON REVIEW OF ATTENDANCE ALLOWANCE BOARD ON A QUESTION OF LAW


Approach to the medical conditions in section 35(1) of the Social Security Act 1975 and what factors have to be taken into consideration in determining whether attention is required in connection with bodily functions


On a claim for attendance allowance for a severely mentally handicapped boy with epilepsy it was decided, on behalf of the Attendance Allowance Board, that prolonged or repeated attention during the night in connection with his bodily functions could not be said to be required because no health risks were involved in fits as such and harm arising from incontinence could be avoided.


Held that the decision was erroneous in point of law because to consider only a disabling condition, such as an epileptic fit, was too limited a test and that circumstances created by manifestations of the condition, such as the difficulty of getting the boy back to sleep after he had been disturbed by a fit, should be taken into account in determining whether attention is required.


1. This is an application by solicitors on behalf of the claimant for leave to appeal on a question of law from a decision on review of the Attendance Allowance Board of 9 May 1977. The application is out of time, but I extend the time for making the application which raises questions of law on which the Secretary of State has made submissions. Consents have been given on behalf of the claimant and the Secretary of State that in the event of leave to appeal being given I may proceed to determine the questions of law arising as if an appeal. I give leave to appeal, and I treat the application as an appeal.


2. The case arises from an application first made on 17 October 1972 for attendance allowance for the claimant's child, Ian, who was born on 12 May 1965. The history of events since the 1972 application is set out in the written submission of 5 January 1978 on behalf of the Secretary of State, and for the purpose of this appeal it is sufficient to say that on 25 September 1973 a delegated medical practitioner acting on behalf of the Attendance Allowance Board decided that by day Ian was so severely disabled physically or mentally that he required from another person frequent attention throughout the day in connection with his bodily functions, being attention substantially in excess of that normally required by a child of the same age and sex. Since neither of the night conditions, being a requirement for prolonged or repeated attention or for continual supervision was found to be satisfied, a certificate for a lower rate allowance only was issued.


3. A further claim to attendance allowance of 30 November 1976 was accepted as a request for the review of the decision of 25 September 1973. The review decision of 9 May 1977 decided that both day conditions were satisfied but neither of the night conditions was satisfied and that the decision of 25 September 1973 should not be revised. The claimant's contention is that the decision of the delegated medical practitioner as regards the night conditions is erroneous in law.


4. By section 35(1)(b) of the Social Security Act 1975 entitlement as regards the night conditions requires that a person:-
"(b) ......is so severely disabled physically or mentally that, at night, he requires from another person either-
(i) prolonged or repeated attention during the night in connection with his bodily functions, or
(ii) continual supervision throughout the night in order to avoid substantial danger to himself or others".


5. In the case of children under the age of 16, the attention or supervision required must be substantially in excess of that normally required by a child of the same age and sex. (The Social Security (Attendance Allowance) (No 2) Regulations 1975 [SI 1975 No 598], regulation 6(2)(c) and (d).).


6. Ian is now 13 years of age, severely mentally handicapped, and cannot speak. He shares a room with his parents at night.


7. The delegated medical practitioner, considering the night attendance conditions has stated as follows:-
"According to the latest medical report Ian now has epileptic fits 2-4 times a night on 6 nights of the week. During his fits his parents attend to him which is said to take from 5 to 30 minutes at a time. In a report dated 10 February 1977 Dr. D. A. Moore, the claimant's general practitioner states that Ian's parents have at least 2 or 3 disturbed nights every week and that when he is ill every night is disturbed. He also states that when he is ill, and often when he has fits, he is incontinent. I accept that Ian receives the attention described from his parents, but I am unable to accept that his health would deteriorate if he were not given attention when he had a nocturnal fit. Furthermore I consider that he could wear incontinence pads and suitable protective clothing, and that he would come to no harm if he were not changed repeatedly during the night. I am therefore unable to accept that he requires prolonged or repeated attention during the night in connection with his bodily functions, or that he has required such attention throughout the period relevant to the claim".
In connection with supervision, but which also relates to attention, he added "I accept that it would be unreasonable for his parents not to attend to him if they heard him having a fit during the night hours, but I cannot accept that continual supervision is merited".


8. The claimant's solicitors raise the point that provided the child's parents act as reasonable, responsible and caring parents under the direction of their general medical practitioner, then what they do for Ian must in law and in fact be what Ian requires. They add in this connection that in effect the delegated medical practitioner by his decision is directing the manner in which and the method by which Ian should be cared and looked after. The question raised by section 35 of the Social Security Act 1975 is what attention or supervision is required, not what is in fact provided. (Decision R(A) 1/75 paragraph 13), although of course what is in fact provided may be some indication of what those in charge of a claimant, child or adult, consider to be necessary.


9. The Board and its delegates, however, have been entrusted by Parliament with the task of deciding what is required, both as regards attention and supervision. This is a question of medical fact and opinion to be answered in respect of the requirements of the individual claimant, and disagreement with the conclusion as to a claimant's requirements does not of itself raise a question of law.


10. The entitlement question for the delegated medical practitioner was whether Ian was so severely disabled mentally or physically that at night he required prolonged or repeated attention in connection with his bodily functions. The delegated medical practitioner decided that he did not, because there were no health risks involved in the fits as such, and any harm arising from incontinence could be avoided. In thus testing whether attention was required in connection with bodily functions by considering only whether there was a health risk arising from the two conditions of epilepsy and incontinence, I consider that the delegated medical practitioner was applying an erroneously limited test, which he considered was decisive of what he had to decide, namely, was there a requirement for attention in connection with bodily functions?


11. It is no doubt entirely proper to consider whether a disabling condition is harmful in itself, so as to evidence a requirement for attention in connection with bodily functions. However, in my opinion, it is not sufficient to focus attention exclusively on the limited question of possible harm attached to the disabling condition itself. The whole circumstances in which a disabling condition may manifest itself must be taken into account, since a disabling episode, of itself harmless, may none the less create a situation in which attention is required, not for the disabling condition itself, but in connection with the claimant's bodily functions affected by the circumstances created by the manifestation of the disabling condition. The reality is that any requirement for attention in such a case is by reason of the disablement and the allied circumstances of its manifestation and I see no reason to divorce the one from the other as being causally responsible for any requirement for attention.


12. Bodily functions are those physical activities essential to the hygiene and well-being of the human body, such as eating, drinking and sleeping. It is quite clear that throughout any night disturbed by fits there was the question of Ian getting back to sleep. His parents attended to him on the occasions of his fits. The delegated medical practitioner found that to withold such attention would be unreasonable, but nevertheless made no findings on the question whether the attention thus given was or was not in connection with the bodily function of sleeping, because, as I conclude, he applied too narrow an approach, and limited his consideration to the possible effects of the fits and incontinence.


13. My conclusion, on the question of the night attendance condition, is that the delegated medical practitioner based his decision on an approach which was erroneous in law.


14. The above conclusion is sufficient to dispose of this appeal, which I allow. I set aside the decision on review, and remit the review application for fresh consideration. I note that the delegated medical practitioner found that continual supervision was not "merited". I deprecate any departure from the statutory language, which serves no good purpose, and only complicates the issues where questions of law arise for consideration.


(Signed) R J A Temple
Chief Commissioner

