Commissioners' decisions


R(U) 8/74
Decision
UNEMPLOYMENT BENEFIT
Unemployment benefit-leaving voluntarily-the determination of the period of disqualification
The claimant voluntarily left her employment as a nanny/mother's help because she said that her relations with her employer were strained. The insurance officer held that she had no just cause for leaving and disqualified her from receiving unemployment benefit for 6 weeks. The local tribunal dismissed the claimant's appeal against that decision.
Held by the Tribunal that:
1. the claimant lacked just cause for leaving her employment voluntarily and disqualification for 4 weeks was appropriate (paragraphs 21 and 22).
2. Section 22(2) of the National Insurance Act 1965 entrusts to the statutory authorities a discretion, to be exercised judicially, whether the claimant should be disqualified at all; disqualification for 6 weeks is not necessarily appropriate only in the most serious cases; to say that there are only 2 possible approaches to the determination of the period of disqualification, one starting at the top and working down, the other starting at the bottom and working up is wrong; references in earlier decisions to disqualification not being a penalty may have been misunderstood (paragraph 16).
3. Section 22(2) gives the statutory authorities a completely unfettered discretion, provided it is exercised judicially, no matter which paragraph of the sub-section is under consideration (paragraph 17).
4. The statement in paragraph 3 of decision R(U) 17/54 that the burden of proof on the claimant (that there are circumstances justifying a reduction in the period of disqualification) will seldom be a light one, substantially limits the discretion of the statutory authorities and is erroneous, (paragraph 18);
5. The correct approach is to regard each case as one in which a sensible discretion has to be exercised in such manner as the justice of the case requires (paragraph 20).
1. Our decision is that the claimant is disqualified for receiving unemployment benefit from 15th December 1973 to 11th January 1974 but not from 12th to 25th January 1974. (All dates are inclusive.) 2. This appeal raises important questions as to the method of deciding the length of a period of disqualification under section 22(2) of the National Insurance Act 1965 ("the 1965 Act").
3. The claimant, a single girl aged 21, was employed as a nanny/mother's help for about eight months down to Friday 14th December 1973, on which date she voluntarily left the employment. (There is no evidence whether she gave any, and if so what, notice.) Briefly, the reasons which she has given in writing for leaving are that she and the married woman who was employing her were not getting on too well; that relations were strained and there was an atmosphere of hostility and suspicion; that she was expected to work to a time table, which anyone with any knowledge of children would realise was virtually impossible; and that her hours were long and her free time inadequate. She has alleged that before terminating her employment she got in touch unsuccessfully with an agency which had helped her in the past with all her previous posts.
4. The insurance officer however decided that she must be disqualified for receiving unemployment benefit for six weeks, namely the total of the two periods referred to in paragraph 1 above, on the ground that she had voluntarily left her employment without just cause (Section 22(2)(a) of the 1965 Act). The claimant appealed to the local tribunal. Neither she nor the employer attended their hearing. The local tribunal by a majority dismissed her appeal on the ground that no good cause had been shown for voluntarily leaving the employment.
5. The claimant appealed to the Commissioner complaining that her employer had not told the truth and given all the facts. She also wrote that her mother had wished to be present at the next local tribunal to speak on her behalf. There is nothing in this second point since the claimant had signed a form stating that she did not wish to be present or represented at the hearing by the tribunal and she consented to the case being proceeded with in her absence.
6. Whilst her appeal to the Commissioner was pending a full statement was taken from the employer. This tends to the conclusion that the hours of work and amount of time off were both reasonable. It contains nothing to support the allegation that there was any ill feeling and stresses that most of the "time off" problems were easily overcome and always in an amicable manner. The insurance officer now concerned with the case in her submission to the Commissioner mentioned that the claimant had claimed unemployment benefit down to 12th January 1974 and had obtained other employment on 14th January. The insurance officer suggested that in the light of this and of the allegations of strained relations the question whether the maximum period of disqualification was appropriate should be considered.
7. The claimant requested an oral hearing without giving any reasons for her request. Her request was granted and she was notified that the hearing would be before a Tribunal of three Commissioners who would consider whether Decision R(U) 17/54, a copy of which was sent to her, accorded with the present practice or required restatement. She replied that she would not attend the hearing, and she in fact did not do so. At it the insurance officer was represented by a member of the Solicitors' Office of the Department of Health and Social Security, for whose presentation of the case we are indebted. 8. Unemployment benefit was introduced by Part II of the National Insurance Act 1911. Section 87(2) provided as follows:
"(2) A workman who loses employment through misconduct or who voluntarily leaves his employment without just cause shall be disqualified for receiving unemployment benefit for a period of six weeks from the date when he so lost employment."
9. The above provision was replaced by section 8(2) of the Unemployment Insurance Act 1920 which provided as follows:
"(2) An insured contributor who loses his employment through his misconduct, or who voluntarily leaves his employment without just cause, shall be disqualified for receiving unemployment benefit for a period of six weeks or such shorter period, not being less than one week, as may determined under the provisions of this Act from the date when he so lost or left his employment."
10. The above provision was replaced for a short time by section 8(1) of the Unemployment Act 1934 which was shortly afterwards itself replaced by section 27 of the Unemployment Insurance Act 1935 which provided as follows:
"27. An insured contributor who loses his employment through his misconduct, or who voluntarily leaves his employment without just cause, shall be disqualified for receiving benefit for a period of six weeks or such shorter period as may be determined by the court of referees or the umpire, as the case may be, being a period beginning as from such date as may be so determined."
11. The 1935 Act, which was a consolidating Act, contained a separate provision (section 28) providing for disqualification in various circumstances which may be broadly described as failures to follow up and accept offers of suitable employment. Provisions of this type had originally been introduced by the Unemployment Insurance Act 1930 section 4.
12. Upon the introduction of the new system in 1948 all the above matters were dealt with together in subsection (2) of section 13 of the National Insurance Act 1946. This subsection was in all respects material to this appeal identical with subsection (2) of section 22 of the 1965 Act.
13. Subsection (2) of section 22 of the 1965 Act contains introductory words governing five paragraphs numbered (a), (b), (c), (d) and (e) respectively. It provides as follows:
"(2) A person shall be disqualified for receiving unemployment benefit for such period not exceeding six weeks as may be determined in accordance with Part IV of this Act if
(a) he has lost his employment in an employed contributor's employment through his misconduct, or has voluntarily left such employment without just cause;"
The four following paragraphs deal with:
(b) refusal or failure without good cause to apply for or accept a situation;
(c) neglect of an opportunity of employment;
(d) refusal or failure to carry out an employment exchange recommendation with a view to obtaining employment; and
(e) refusal of a reasonable opportunity of receiving training.
14. These provisions will be replaced without any alternation material to this appeal by section 14(2) of the Social Security Act 1973.
15. The contentions of counsel for the insurance officer at the hearing before us are briefly summarized in this paragraph:
A period of six weeks is the normal period of disqualification under section 22(2). It should be reduced only if there are mitigating circumstances. The position is correctly stated in paragraph 3 of Decision R(U) 17/54, which has been applied and followed in countless cases since. As stated there, the burden is upon the claimant of proving that there are circumstances which justify a reduction of the period of disqualification and that burden "will seldom be a light one". This statement of the law is in accordance with the interpretation consistently adopted by the Umpire under the Acts before the 1946 Act and by the Commissioners until recently. It has worked satisfactorily and consistently in the countless cases which have arisen under section 22(2). Any other approach to the matter would result in inequality between different claimants and uncertainty. The purpose of the legislation is not to penalise the claimant but to protect the National Insurance Fund, as is shown in U.D. 6279/33. In paragraph 4 of that decision the Umpire wrote "As was said in Decision 98/28, "Previous decision have not always given sufficient consideration to the fact that the disqualifying provisions of section 8(2) of the Unemployment Insurance Act, 1920, are not meant to be punitive, but are designed to protect the Unemployment Insurance fund against claims by those who have brought about their unemployment through their own wrongful or unreasonable act"". It would be wrong to impose the full six weeks' disqualification only in the most serious cases (Decision R(U) 17/54, paragraph 3). The subsection confers on the statutory authority a discretion. It must be exercised judicially (Decision R(U) 27/52, paragraph 9). The insurance officer, like the local tribunal and the Commissioner, must apply his mind to the question what period of disqualification not exceeding the maximum should be imposed; it would be wrong to impose the maximum automatically or mechanically without considering a shorter period. The alternative to starting with the maximum and working down would be to start with the minimum and work up. Decision R(U) 12/72 paragraph 12 is relied on in support of the view that the long establishes interpretation of the section should not be changed. Attention is however drawn to cases at least throwing doubt on this interpretation, namely Decision R(U) 4/73 of the Chief Commissioner, Decision C.U. 7/74 (not reported) in which the Commissioner Mr. Shewan doubted the correctness of it and the decision on Commissioner's file C.U. 273/73 and Decision C.U. 16/73 (not reported) in which another Commissioner Mr. Lazarus positively dissented from it.
16. Having carefully considered the matter we agree that the section entrusts to the statutory authorities a discretion, which must be exercised judicially taking into account all the circumstances relevant to the question whether the claimant should be disqualified at all and excluding extraneous matters. We also agree that disqualification for six weeks is not necessarily appropriate only in the most serious cases. We do not agree that there are only two possible approaches, one starting at the top and working down and the other starting at the bottom and working up. We think that the references to disqualification not being a penalty may have been misunderstood. In the cases the subjects of U.D. 6279/33 and U.D. 98/28 referred to in it, which were both misconduct cases, the claimant had been convicted of a criminal offence and fined, and it was the circumstances of those offences that constituted the misconduct in each case. It was argued on behalf of the claimants that as they had been fined they ought not to be penalised further by being disqualified for the full period. It was in the course of explaining why this contention could not prevail that the word penalty was mentioned.
17. The history of the sections shows a gradually increasing emphasis on discretion in the adjudicating authorities. The 1911 Act contained no discretion: the disqualification was for six weeks, no more and no less. Under the 1920 Act it was six weeks or a shorter period not less than a week. Under the 1934 and 1935 Acts it was six weeks or a shorter period. Since the six weeks has completely disappeared. The emphasis the six weeks has completely disappeared. Parliament could in 1946 have enacted that the disqualification-on all or any of the various grounds drawn together in section 13(2)-was to be for six weeks or such lesser period as the determining authorities might for special reasons decide. Parliament did not do so. It left the statutory authorities a completely unfettered discretion subject only to the requirement that it must be exercised judicially. In our judgement this is the clear meaning of the opening words of section 22(2), which must be the same, no matter which paragraph of the subsection is under consideration, though of course the application of them may vary according to the individual circumstances.
18. We are not satisfied that the "heavy burden" approach as set forth in Decision R(U) 17/54 has in fact been generally accepted by the Commissioners. An examination of many cases in Dr. Jenkins's Index under the various headings (voluntarily leaving, misconduct etc.) shows that in a substantial number of cases the Commissioner has reduced the period from the one which the local tribunal had imposed. The same is true of many other cases which are neither reported nor numbered. It may be that the use in such cases of the word "reduced" has given the erroneous impression that the Commissioner was treating six weeks as being the normal starting point and was "reducing" the period below that when in fact he was merely reducing the period ordered by the local tribunal. Decision R(U) 12/72 is clearly distinguishable. The subsection under consideration there specifically stated the period of disqualification, and the Tribunal of Commissioners felt unable to depart from or dissent from the long line of authority holding that the subsection meant precisely what it said. In the present case however we are clearly convinced that the interpretation in paragraph 3 of Decision R(U) 17/54 which, with its reference to a burden of proof on the claimant which will seldom be a light one, substantially limits the discretion of the statutory authorities, is erroneous.
19. We fully appreciate the difficulty of administering this provision in such a manner as not to lead to large discrepancies between the treatment of different claimants. Once however it is accepted, as the insurance officer does accept, that in every case the individual circumstances must be considered, differences in treatment to a certain extent are inevitable. Section 22(2) is one of the comparatively rare instances in national insurance law where Parliament has entrusted to the determining authorities a discretion which in percentage terms is very substantial. The period of disqualification in one case may be more than thirty times as long as in another. The amounts may not be very large (except perhaps where there are numerous dependants) but they are very important to many claimants. We were assured on behalf of the insurance officer that, apart from occasional lapses, insurance officers do apply their minds to the question of the length of the disqualification, and we hope that they will continue to do so. In doing so, no doubt, they will have regard to the more recent decision of the Commissioners, remembering that in matters of this kind times and attitudes change.
20. In our opinion the matter is fairly summarised by the Commissioner Mr. Lazarus in paragraph 7 of his decision on Commissioner's file C.U. 273/73 where he wrote:
"7. I do not find helpful the proposition that the maximum period should be imposed unless the insured person concerned proves that there are mitigating circumstances. The Act says nothing about the insured person having to prove mitigating circumstances, and in my view the exercise of the statutory discretion should not be fettered by what I would call a "burden of proof" approach. Naturally, in exercising the discretion the determining authority should take into account all the relevant circumstances. The statement that, if there are mitigating circumstances, they should impose a disqualification period less than the maximum is not materially different from the statement that they should choose the period in accordance with the merits of the case. It seems to me that the correct approach is to adhere firmly to the statutory language, regarding each case as one in which a sensible discretion has to be exercised in such manner as the justice of the case requires."
We agree
21. Turning to the facts of the case, there is no doubt that the claimant left her employment voluntarilly. The information which she has supplied is somewhat scanty. On the materials before us we are satisfied that there are no grounds for setting aside the decision of the majority of the local tribunal that she must be disqualified.
22. As to the question of the period of disqualification, we feel justified in giving effect to the insurance officer's suggestion to a modest extent. There is no reason to doubt that the claimant genuinely thought her continued employment undesirable in view of strained relations and an atmosphere which might have been bad for the children. She attempted to obtain other employment. We have therefore substituted a period of disqualification of four weeks, though this may not be of any material assistance to the claimant in view of the date on which she started other employment.
23. Subject to this the claimant's appeal must be dismissed.
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