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20.1.1986

INVALIDITY BENEFIT

Review on the basis of medical opinions

On 21.9.84 the claimant's doctor advised him to refrain from work for 3 months by reason of low back pain. Invalidity benefit was awarded for the inclusive period 27.9.84 to 26.12.84 on the basis of that opinion. On 9.10.84 a medical officer of the Department of Health and Social Security examined the claimant and considered that whilst he was incapable of his previous occupation of laundry worker, he was fit for light work within certain specified limitations. On 23.10.84 the claimant's doctor advised him to refrain from work for 4 weeks by reason of low back pain and vertigo. On 27.11.84 the claimant was examined by a different medical officer of the Department who also expressed the view that the claimant was capable of limited work. In the light of that medical opinion the adjudication officer purported to review the decision awarding invalidity benefit from 27.9.84 to 26.12.84 and to revise it in respect of the inclusive period from 1.12.84 to 20.12.84.

Held that:

1. if there is a mistake as to a primary fact, then the possibility of review under the provisions of section 104(1)(a) of the Social Security Act 1975 presents itself. In the present case, the claimant's capacity or incapacity for work is the ultimate issue, on the outcome of which an award is made or refused, and is a matter which must be inferred from primary facts. If there is no mistake as to a primary fact, but the mistake relates to how the fundamental issue has been decided on the basis of the primary facts, then there is no error as to some material fact. The adjudication officer had initially made an award based on a medical opinion, and he subsequently purported to review that decision by reason of a different medical opinion. But there was no mistake on his part as to some specific or primary fact and accordingly, there was no question of his original awarding decision having been based on a mistake as to some material fact. Decision R(I) 3/75 cited with approval (paras 4 and 5);

2. furthermore, there can be no question of a different medical opinion constituting a change of circumstances for the purposes of review under section 104(1)(b) of the Social Security Act 1975. R(S) 6/78 cited with approval (para 6);

3. the adjudication officer was not entitled to review his decision under section 104(1) and the award of invalidity benefit must stand (para 7).

1. My decision is that the decision of the adjudication officer awarding invalidity benefit for the inclusive period from 27 September 1984 to 26 December 1984 is not reviewable.

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 5 February 1985 confirming the adjudication officer's decision shown in box 1 of Form AT2.

3. On 21 September 1984 the claimant's doctor advised him to refrain from work for 3 months by reason of low back pain, and on the basis of that opinion invalidity benefit was awarded for the inclusive period from 27 September 1984 to 26 December 1984. The claimant had been continuously in receipt of sickness/invalidity benefit since 27 April 1983. However on 9 October 1984 the claimant was examined by an examining medical officer of the Regional Medical Service of the Department of Health and Social Security, who expressed the view, that whilst the claimant was incapable of his previous occupation of laundry worker, he was, nevertheless, fit for light work provided he avoided prolonged stooping, heavy lifting and climbing. The claimant's doctor then issued a further statement on 23 October 1984 advising the claimant to refrain from work for 4 weeks by reason of low back pain and vertigo. On 27 November 1984 the claimant was examined by a different examining medical officer, who nevertheless expressed the view that the claimant was capable of limited work, such as that of a light labourer, car park attendant, time keeper, watchman, petrol pump attendant or the holder of some similar position. In the light of that medical opinion the adjudication officer purported to review the original decision awarding invalidity benefit for the period from 27 September 1984 to 26 December 1984 and to revise it in respect of the inclusive period from 1 December 1984 to 20 December 1984. The question at issue is whether or not he had authority so to review and revise. The relevant provision is section 104(1) of the Social Security Act 1975 as amended by the Health and Social Services and Social Security Adjudication Act 1983. This provides as follows:-

"104.-(1). Any decisions under this Act of an adjudication officer, a social security appeal tribunal or a Commissioner may be reviewed at any time by an adjudication officer or, on a reference from an adjudication officer, by a social security appeal tribunal, if-

(a)
the officer or tribunal is satisfied and, in the case of a decision of a Commissioner, satisfied by fresh evidence, that the decision was given in ignorance of, or was based on a mistake as to, some material fact; or

(b)
there has been any relevant change of circumstances since the decision was given."

4. In the present case the adjudication officer purported to review the original decision on the ground that it was based on a mistake as to some material fact. But what in the present case is the material fact? It is not, in my judgment, the claimant's capacity or incapacity for work; for that is the ultimate issue, on the outcome of which an award is either made or refused, and is a matter which must be inferred from primary facts. Now, if there is a mistake as is a primary fact, then the possibility of review presents itself. However, if there is no such error, but the mistake relates to how the issue for ultimate determination, on which the relevant award depends, has on the basis of the primary facts in the event been decided, then there is no error as to some material fact within the section. As was said in paragraph 9 of decision R(I) 3/75:-

"......a claim for sickness benefit necessarily raises the question whether the claimant was incapable of work; and a claim for widow's benefit may raise the question whether the widow was cohabitating with a man as his wife. In all such cases the duty of the determining authority is to consider the evidence and reach a conclusion. That conclusion is an inference of fact-that the claimant was or was not incapable of work; that she was or was not cohabiting with a man as his wife. [Section 104(1)(a)] does not authorise a review of a decision founded on such an inference merely because the insurance officer is satisfied that in the light of the evidence before the determining authority, the inference was faulty or mistaken. He must go further and assert and prove that the inference might not have been drawn, or that a different inference might have been drawn, if the determining authority had not been ignorant of some specific fact of which it could have been aware, or had not been mistaken as to some specific fact which it took into consideration."

5. In the present case, I do not see what was the specific or primary fact about which the adjudication officer was mistaken. The adjudication officer had initially made an award based on a medical opinion, and subsequently he purported to review that decision by reason of a different medical opinion. But there was no mistake on his part as to some specific or primary fact. All that he was attempting to do was to change his mind as to the fundamental issue in the case (namely, the claimant's capacity or incapacity for work) in reliance on a new medical opinion. Accordingly, there was no question of his original decision making the award having been based on a mistake as to some material fact.

6. Furthermore, there can likewise be no question of a different medical opinion constituting a change of circumstances for the purposes of review under section 104(1)(b). As was said in paragraph 3 of decision R(S)6/78:-

"Because of those medical opinions, the local insurance officer reviewed the decision of the insurance officer awarding invalidity benefit for the period 5 November 1976 to 14 December 1976 under section 104(1)(b) of the Social Security Act 1975 on the ground that there had been a relevant change of circumstances since the decision was given. Merely obtaining a different medical opinion is not a change of circumstances, though it may be evidence of such a change if there is other evidence of it e.g. if a person had resumed work or if a condition had been wholly cured as a matter of medical fact. A medical opinion, or any other opinion, is not a change of circumstances ..... if merely submitting a medical opinion constituted a relevant change of circumstances, there would be no end (other than limitation of time for review) to the number of times the insurance officer and the claimant could present a fresh medical opinion......"

7. Accordingly in the circumstances the adjudication officer was not entitled to review his decision, still less revise it, under section 104(1), and therefore the award of invalidity benefit must stand.

8. I therefore allow this appeal.

(Signed) D. G. Rice

Commissioner

