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MOBILITY ALLOWANCE

Relevance of medical reports to the power to review awards of mobility allowance.

On a claim for mobility allowance the claimant was found to be virtually unable to walk and an award was made tothe age 75. A medical report was later received by the Department of Health and Social Security from a Department medical officer expressing the opinion that the claimant was well able to walk. Reference was made to the frequent replacement of surgical boots. The Secretary of State for Social Services applied for the award to be reviewed (now see regulation 60 Social Security (Adjudication) Regulations 1984). The Medical Appeal Tribunal which finally considered the application found that the award had been made in ignorance or as a result of a mistake as to a material fact and reviewed and revised the award.

Held:-

1. Following R(I) 3/75 and Regina v Secretary of State for Social Services ex parte Loveday (see appendix to the present decision) a fresh medical opinion does not of itself establish that an original decision was given in ignorance of a material fact and does not constitute a ground for reviewing an earlier award;

2. Though the fresh medical report contained particulars of material facts there was nothing in the appeal tribunal's decision to show that these facts were accepted as evidence of the claimant's ability to walk;

3. Applying Gadhok v Chief Adjudication Officer the Commissioner, in directing that the application for a review be considered by a fresh tribunal, indicated that they should consider whether there had been a relevant change of circumstances since the original award as at the date of the application for review. While the medical report was

not itself a relevant change of circumstances (see R(S) 6/78) it might be evidence that such a change had occurred. The tribunal would be entitled to decide whether there had been such a change since the decision was given, notwithstanding section 37A(7) Social Security Act 1975. Insurance Officer v Hemmant (1984) 1 WLR 857 applied.

1. My decision is that the decision of the medical appeal tribunal dated 5 February

1985 was erroneous in point of law. The matter must be referred to another medical

appeal tribunal.

2. On 22 February 1981 the claimant made a claim for mobility allowance, and the

insurance officer referred to a medical practitioner the medical questions arising under

the claim for examination and report. The medical practitioner in a report on form

MY22 dated 5 May 1981 expressed the opinion that the claimant was virtually unable

to walk and that this was likely to persist until the claimant reached the age of 75 in

the year 1990. In a supplementary report on form MY22(OA) (mistakenly dated 5 April

1981) the same doctor expressed the view that the answers given in the main form

would have been the same throughout the period from 25 August 1980, which was

the claimant's 65th birthday. On the strength of these reports the insurance officer, as

he was entitled to do under regulation 15(2) of the Mobility Allowance Regulations

1975 [SI 1975 No. 1573] ("the Mobility Allowance Regulations") (now replaced by

regulation 55(2) of the Social Security (Adjudication) Regulations 1985 [SI 1984 No.

451] ("the Adjudication Regulations")) gave a decision dated 20 May 1981 awarding

the allowance to the claimant for the period from 24 February 1981 to 29 August 1990.

3. In or about the month of August 1981 the Department of Health and Social Security

at Blackpool received a letter dated 18 August 1981 from a doctor in the Department

at Oxford (to whom I shall refer as "P") who claimed to know a good deal about the

claimant, expressing the opinion that the claimant was well able to walk. He supported his statement by referring among other things to the fact that the claimant's surgical boots had to be replaced abnormally frequently because of wear and tear; and that he had been seen to walk about by himself and other members of the staff in his Department. The Secretary of State for Social Services had no right of appeal against the insurance officer's decision; and on 7 December 1981 he applied (in the light of P's letter) to have the decision referred to a medical board under regulation 20 of the Mobility Allowance Regulations (now regulation 60 of the Adjudication Regulations) for consideration of the question of reviewing and revising the decision. Under that regulation review of such decision is permissible only if:-

"(a) the medical board are satisfied ...... that the decision was given in ignorance or was based on a mistake as to some material fact; or

(b) there has been any relevant change of circumstances since the decision

was given."

It was suggested that the facts in P's letter and in particular the fact about the wearing out of the claimant's boots were facts of which the insurance officer was ignorant.

4. The medical board on 11 January 1982 were not satisfied the decision had been given in ignorance of a material fact or that there had been a relevant change of circumstances since the decision was given and refused to review it. The Secretary of State appealed to the medical appeal tribunal who allowed the appeal in a decision dated 8 June 1982 reviewing the insurance officer's decision and substituting a decision that the claimant had not since 29 August 1980 been unable or virtually unable to walk. This decision was set aside by the Commissioner in a decision dated 19 December 1983 and the matter was remitted to a different medical appeal tribunal who on 5 February 1985 gave a decision substantially to the same effect as that of the previous tribunal. The claimant now appeals again to the Commissioner against that decision. He was represented at an oral hearing before me by Mr. C. Brown, who appeared to be fully conversant with the history of the claimant's condition, and the Secretary of State was represented by Mrs. H. Wheatley of the Solicitor's Office of the Department of Health and Social Security.

5. Two entirely distinct questions arose for determination by the medical appeal

tribunal, viz (a) whether the insurance officer's decision could be reviewed, and (b) if

so whether it should be revised. The tribunal answered the first question in the

affirmative and having done so expressed fully their reasons for concluding that the

claimant did not satisfy the medical conditions for an award of the allowance. There

are perhaps some reservations about the date as at which they should have been

determining whether the claimant satisfied the medical conditions; and about a point

made by the claimant about some x-rays, to which I shall come. But subject to these, I

can see no error of law in the decision of the medical appeal tribunal on question (b)

above. I am allowing the appeal on account of question (a) above, but I need to say

something about the two reservations.

6. Regulation 20(3) of the Mobility Allowance Regulations provides as follows:-

"A medical board may deal with a case on review in any manner in which they  could deal with it on an original reference to them, [except that on such review any medical question arising in connection with a person's entitlement to an allowance shall be determined as at the date when the application for review is made,] and regulation 18 shall apply to a decision of a medical board in connection with such an application to review as it applies to a decision on an original reference to them."

Regulation 18 referred to in the above relates to appeals from a medical board to a

medical appeal tribunal. The paragraph was re-enacted with effect from 23 April 1984

as regulation 60(3) of the Adjudication Regulations but with the omission of the

bracketed words in the above, and with a reference to the new regulation corresponding to regulation 18. The bracketed words were reinstated with effect from 28 January by SI 1984 No. 1991.

7. The bracketed words fall to be considered in the context that section 37A(7) of the

Social Security Act 1975 provides that, except so far as may be provided by regulations, the question of a person's entitlement to mobility allowance shall be determined as at the date when a claim for the above allowance is received by the Secretary of State. Regulation 60(3) makes an exception to the effect that on review of a decision on a medical question the matter is to be determined as at the date of application for review, in this case 7 December 1981. This can undoubtedly lead to unexpected results. The adjudication officer's power under section 104 of the Social  Security Act 1975 of giving a review decision consequential on the review of a medical question contains no similar dating provision; but it must, I think, follow from regulation 60(3) that the review of a decision on a non-medical question based on a review of a decision on a medical question can take effect only from the date from which the review on the medical question takes effect. It is also somewhat startling to find that a review based on ignorance of or mistake as to some material fact should not take effect from the same date as the decision reviewed on that ground.

8. The tribunal considered that they had a discretion as to the date as from which their

decision would operate. This seems to me to have been wrong. In a recent decision

(Gadhok v Chief Adjudication Officer, 24 March 1986 (not reported)) the Court of

Appeal overruling an earlier decision of a Tribunal of Commissioners, decided that on

a claim received by the Secretary of State on a given date there was no power to

make an award from a later date where the conditions were not satisfied at that date

but only at the later date. I think that the same view must be taken of regulation 60(3)

(as amended), and that a revised decision on review must be given as at the date of

the application for review and no other. The tribunal thus had no discretion, but as

they chose the correct date in the exercise of that discretion their decision was not on

that account erroneous.

9. The other issue debated on question (b) was that of some x-rays of 4 October

1984. It was urged on behalf of the claimant that the x-rays were not x-rays of the

claimant at all but of some other person. If that were correct the decision would, I

think, be treated as erroneous in point of law even without there being any fault on the

part of the tribunal. As I am holding the decision erroneous on another ground I need

not so decide. I need say only that I was not persuaded by the claimant, without

further investigation, to hold that the x-rays seen were those of someone else. The

Secretary of State should investigate this before the next hearing by the medical

appeal tribunal. The claimant supported his contention that the x-rays were someone

else's by telling me, more than once, that he had not been x-rayed at all since long

before 1984. It was pointed out to him by Miss Wheatley that he had on 13 November

1984 completed a questionnaire sent to him by the Department in which he referred

to x-rays taken on 4 October. Moreover it was manifest that his representative knew

that x-rays had then been taken. In the end the submission was that the x-rays were

not those of the claimant because they did not show injuries to his ankles that are

claimed to exist. I express no opinion on this point; but I should not, on the issue, be

disposed to attach much weight to the statements of the claimant.

10. I now turn to question (a). The tribunal found that the original insurance officer's

decision was given in ignorance of or as the result of a mistake as to some material

fact about the claimant's capacity to walk. The insurance officer had not of course

known the contents of P's letter. But a new medical opinion does not import that a

previous decision given in ignorance of that opinion was given in ignorance of a

material fact. This was held in Decision R(I) 3/75 and also by Brown J. in a decision relating to vaccine damage payments, Regina v Secretary of State for Social

Services, ex parte Loveday 15 February 1983, where there was an attack on a

decision of the tribunal (1) on the ground that the reasons therefore were inadequate;

and (2) that the refusal of the Secretary of State to "reconsider" the decision, which

(under section 5(1)(a) and (b) of the Vaccine Damage Payments Act 1979) he could

do only on grounds closely analogous to those set out at (b) and (a) respectively in

paragraph 3 above, was wrong. Brown J. held that the reasons were inadequately

stated (in terms that strongly vindicate Decision R(SB) 11/82); but held that the

Secretary of State had not by reason of a further medical opinion any grounds for

reconsidering the decision. Unfortunately the decision though important in the field of

public law was reported only in The Times (19 February 1983); but I have set out the

relevant part of the judgment in an appendix to this decision.

11. It follows that P's opinion does not of itself constitute a material fact, ignorance of,

or a mistake as to, which furnished grounds for review of a decision. And yet the

medical appeal tribunal expressly stated that they bore in mind that the opinion of a

medical expert in such a connection is a question of fact. This was plainly erroneous

and may have coloured their entire conclusion of the possibility of review.

12. I have considered also whether P's report contains particulars of material facts (so

found by the medical appeal tribunal) of which the insurance officer was ignorant. Of

course it does contain statements of solid fact about the wear and tear of the

claimant's boots, and of the amount of walking that P and others claimed to have

seen him do. But I cannot find that the medical appeal tribunal in their actual decision

(on question (b)) came anywhere near to accepting them as evidence of the

claimant's ability to walk. Their ultimate conclusions of primary fact were not very

different from those of the medical practitioner on whose opinion the adjudication

officer originally acted. It is only the inferences that they drew as to the claimant's

ability or inability to walk that differed. I do not consider that the tribunal's findings

establish that the conditions for review in paragraph (a) of regulation 60(1) were

satisfied and I find the decision erroneous in law accordingly. The matter must be put

before another tribunal.

13. The new tribunal will be looking at the situation as it was at the date of the

application for review. I would suggest that rather than scratch around for

questionable indications that the original decision was given in ignorance of, or based

on a mistake as to, some material fact, they consider the possibility that there may

have been a relevant change of circumstances since the decision was given. A

medical report is not of itself a relevant change of circumstances (see Decision R(S)

6/78), but it may be some evidence that there has been a change of circumstances.

The original decision of the insurance officer, if it cannot be set aside, must be taken

to have been correct as at the date as at which it was given. The original medical

practitioner, on whose report the insurance officer based his decision, found that the

claimant could walk 50 yards. And if the new medical appeal tribunal find (as the last

one seem to have) that the claimant can walk further than this they would be entitled

to conclude that there had been a relevant change of circumstances since the

decision was given. This is a ground for review notwithstanding anything in section

37A(7); see Insurance Officer v Hemmant [1984] 1 WLR 857. I think that the

possibility that there has in this respect or some other been such a change of

circumstances as can properly be considered by the new medical appeal tribunal.

14. The claimant's appeal is allowed.

(Signed) J. G. Monroe

Commissioner
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APPENDIX

Extracts from Judgment of Brown J. in Regina v Secretary of State for Social

Services, Ex parte Loveday.

Because the other decisions of the Minister (that is to say his refusal to reconsider)

have been the subject of argument it may assist if I say a word upon those particular

matters. The question does not now affect the determination of this application, but

since argument has been addressed to the court concerning the basis of a

reconsideration of the determination under section 5(1)(b) it is perhaps helpful if I

make the following observations.

The submission made by the Secretary of State was effectively that there was no

material fact of which the Minister was in ignorance or about which he was mistaken

when the matter was submitted to him for reconsideration of his determination. The

principal point of argument was in relation to Professor Stewart's reports and his

affidavit to which I have recently referred.

In stating the refusal of the Secretary of State to undertake the reconsideration at

page 107 of the applicant's bundle of documents, on his behalf it was said: "It is not

accepted that a medical opinion of itself may constitute a material fact." Argument has

been addressed to this court upon that particular aspect of the matter. Having regard to the similar provisions in the Social Security Regulations, which I consider are similar in all material respects, I consider that statement to be a correct statement of the position.

A medical opinion does not of itself constitute a material fact. It may be that in a given

case a medical opinion may contain matters of fact, but merely obtaining, as it were, a

more favourable and different medical opinion from another expert is not sufficient, in

my judgment, to fulfill the requirements of section 5(1)(b).

In this case it was submitted by Lord Campbell that certain new facts were made

available to the Secretary of State. These are listed in Professor Stewart's affidavit at

page 118 of the applicant's bundle. Mr. Simon Brown dealt with each of them with
care, and it appeared to me that it could not properly be said that they amounted to

new material facts. The Secretary of State already had that information in its

essentials at the time when he made his determination. It may well be, as is indeed

acknowledged, that he did not have all the relevant documents themselves because it

is agreed that a large volume of documents provided by the Secretary of State was

not made available in full to the Secretary of State. I think only up to No. 88 at that

time were made available to him, and indeed the tribunal only had up to 88. But a

number of the documents, and in particular the relevant documents, were summarised in one form or another for the purposes of its consideration.

Accordingly, I would not be satisfied on the submissions relating to what have been

termed the third and fourth decisions that the Secretary of State erred in failing to

reconsider this particular determination. Of course it does not affect the result of this

application which in my view principally concerned the determination of the

independent tribunal.
