R v Penwith District
Council, ex parte Burt

QUICK CASE SUMMARY: The authority’s decision to
withdraw benefit following a period of temporary ab-
sence was quashed as it misconstrued the relevant
regulation. Any period of return, however short, within
the 52 week period is sufficient to end the period of
temporary absence. Had the review board’s submis-
sion concentrated more on the question as to whether
the claimant normally occupied the dwelling as her
home, the outcome might well have been different.

The authority combined the provi-

sions of HB regulations 5(1) and
5(8) when deciding to end Mrs
Burt’s entitlement to benefit, i.e. the
claimant was not regarded as
occupying the dwelling as her
normal home and that she could
not be considered temporarily
absent from it.

However, for the purposes of this appeal, the review
board concentrated upon the temporary absence issue

and failed as a resullt.

The Board had taken the view that despite the claim-
ant’s return to the dwelling from time to time, there wa
a single period of absence with no intention to return
permanently for some time.

The judge questioned whether or not the review boart
was entitled to treat periodic returns to the dwelling a¢
immaterial and ineffective for the purpose of ending th
continuous period of temporary absence. A conclusior
to the contrary was reached.

However, the judge also said “It is regulation 5(1) that
enshrines the governing principal, namely, that a persc
is to be treated as satisfying the requirement of occup
tion only in respect of a dwelling normally occupied as
his home.”. It was then suggested that had the review
board approached the appeal on that footing it would

have been entitled to conclude (after taking into accot
the temporary absences) that the dwelling was no lont
normally occupied by the claimant as her home.
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Miss L Findlay (instructed by The Solicitor to the Child
Poverty Action Group, London, EC1) appeared on
behalf of the Applicant.

Mr R Drabble (instructed by Messrs. Sharpe Pritchard
London, WCI, London agents to Penwith District
Council, Penzance) appeared on behalf of the Respor

ent.
IVI cant is aged 91. Some two years ago on 9tr
February 1988 she was widowed. She and
her husband had until then lived together for a great
number of years. For some 30 years they lived in a
Penwith District Council house in St. Ives. Then, short
before the applicant’s husband died, they moved to 5
Higher Stennack, St. lves. Once widowed the applicat
stayed a good deal with her son at his house in
Bracknell, Berkshire. In December 1988 the Penwith
District Council withdrew her housing benefit. As |
apprehend it, that was essentially because they regart
her as having ceased to occupy no. 5, as | shall call it.

JUDGMENT
(As approved by Judge)

R JUSTICE SIMON BROWN The appli-

In March 1989 the authority maintained that decision,
albeit postponing the withdrawal of benefit until Febru-



ary 1989 - the anniversary of the applicant’s
widowhood, or more pertinently the anniversary of the
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tion, a person shall be treated as occupying as his hor

date when she began to spend the larger part of her timéhe dwelling normally occupied as his home .... and sh.

in Bracknell. On 14th April 1989 that decision was
upheld by the council’s Housing Benefit Review Board,
strictly the respondents to this motion. It is that review
board decision which is under challenge before me
today.

et me at once set out those provisions in the
L legislation which are relevant to the present

issue. Section 20(7) of the Social Security Act
1986 provides, so far as relevant:

“A person is entitled to housing benefit if: (a) he is liable

to make payments in respect of a dwelling in Great

Britain which he occupies as his home; ....".

not be treated as occupying any other dwelling as his
home.”

5(2) reads:

“In determining whether a dwelling is the dwelling
normally occupied as a person’s home for the purpose
of paragraph (1) regard shall be had to any other dwe
ing occupied by that person ....".

Regulation 5(8) reads:

“A person shall be treated as occupying a dwelling as
his home while he is temporarily absent therefrom for
period not exceeding 52 weeks only if -

(a) he intends to return to occupy the dwelling as his

The subsection imposes further requirements, but there home: and

is no doubt that they were satisfied in this case. The

crucial statutory question is accordingly that of occupa- (b) the part of the dwelling normally occupied by him

tion. It is now the subject of subordinate legislation,
namely, the Housing Benefit (General) Regulations

has not been let or, as the case may be, sub-let; and
(c) the period of absence is unlikely to exceed 52 wee

1987. Under Part Il of the regulations, under the cross- or, in exceptional circumstances (for example where tf
heading “Circumstances in which a person is or is not to person is in hospital or otherwise has no control over

be treated as occupying a dwelling as his home”, the
following regulations appear:

“5(1) Subiject to the following provisions of this regula-

the length of his absence), is unlikely substantially to
exceed that period.”

Before turning to consider the crucial issues raised by
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those provisions, let me first briefly flesh out the facts of . - :
the case. As already stated, since her husband’s death irter_\ancy an_d to contlnE’Je living at [no. 5] which was
February 1988, the applicant has spent the larger part of uilt especially for us.
her time with her son and his family in their Berkshire The council’'s redetermination of 1st March 1989 recite
home. In the 52 weeks immediately following the begin- the essential provisions of regulation 5(8) and it was ir
ning of her first visit to her son as a widow she has purported accordance with them that the council agre
spent in total 36 weeks in Berkshire, 16 weeks in St. at least to the benefit being paid for 12 months from tF
Ives. Those 16 weeks, as | understand it, have been  date when the applicant first went to Berkshire in Feb-
essentially during school holidays, the relevance of that ruary 1988.

being that her son has then been able to accompany her I t was that decision that was then the subject of

.to Cornwall and look after her thgrg. The app!icant . review by the respondent board. The applicant wa
intends, so she deposes and so it is not, | believe, dis- represented before the board by her son. He argu
puted, to return permanently to Cornwall as soon as her e, case entirely by reference to the provisions of reg
state of health permlts. By that, as | upderstood it, she lation 5(8), pointing out that she had not been away
means that she will return to no. 5 to live alone. continuously for 52 weeks but rather had been coming
The initial decision taken against her by the district and going continually within that period. He contendec
council on 16th December was to withdraw her  that the regulations do not provide for the adding to-
benefit with effect from 4th December 1988. gether of separate periods of absence, and made the
That of course was within the 52-week period following point that, even if they did, such aggregated absences
the first of her several prolonged visits to Berkshire. It would not in fact amount to 52 weeks even by April
is unclear precisely how the district council came to that 1989. The review board’s decision of 14th April 1989
decision in particular whether they were endeavouring was contained in a letter written and signed by a solici
to apply regulation 5(1) or on the contrary regulation tor acting as their clerk. In its material part it said:

5(8) (c)- At this juncture it perhaps matters little. “The Board was unanimous in its expression of sincer

In response to that initial decision the applicant wrote to regret for the predicament in which your mother now
the authority stating fully intend to continue my finds herself. It follows that if it had been possible to



find grounds on which the appeal could have been
allowed the Board would have gone down that path
with the greatest of pleasure. Unfortunately, those
grounds were found not to exist and, with reluctance,
the appeal was dismissed. The formal reason for the
decision is that your mother is not regarded as occupy-
ing the dwelling as her home, as defined by Regulation
5(1) and (8) .... and thus is not entitled to receive

Housing Benefit from the Council.”
IVI board rightly concedes before this court that
that decision falls foul of the requirements of

regulation 83(4) which provides:

r. Drabble on behalf of the respondent review

“The Chairman of the Review Board shall: (a) record in
writing all its decisions; and
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Although the admitted deficiency in the decision letter
gives rise to a good ground of challenge, it is not one
that can now profit the applicant, given the affidavits
now filed by the respondent board in which their reasa
ing has become clear and sufficient as required by the
authorities. The best that can be achieved by a “reasa
challenge in a case like this is not the quashing of the
decision but rather to require the tribunal in question t
disclose their reasoning in proper form. That now has
been achieved by way of the affidavits filed in responst
to the motion.

that their decision is founded upon their conclusior
that there has here been a continuous period of
absence exceeding 52 weeks so that the entitlement t

I n their main affidavit the respondents make plain

(b) include in the record of every decision a statement of Penefit has ceased by operation of regulation 5(8). Th

the reasons for such decisions and of its findings of
guestions of fact material thereto.”

His concession relates to requirement (b) and acknowl-
edges the insufficiency of the reasons, and yet more
particularly the factual findings, contained in the letter
of 14th April 1989. Whether a letter signed by the clerk
to the review board is a sufficient discharge of the
chairman’s obligation to record the board’s decisions in
writing need not be decided today.

52 weeks, the respondents have found, began in Febt
ary 1988 when first the applicant went to stay with her
son. As itis putin paragraph 5 of the respondent’s
affidavit: “.... Mrs. Burt had been away from 5 Higher
Stennack for a period exceeding 52 weeks. In other
words, despite her return from time to time, there was
single period of absence with no intention to return
permanently for some time.”

In short, the respondents have treated the applicant’s



periodic returns to no. 5 within that 52-week period as
immaterial and ineffective for the purpose of ending the
continuous period of temporary absence. Are they
entitled so to do? That raises the crucial question as to
the proper construction of regulation 5(8). As Mr.
Drabble rightly points out, the critical question is this. Is
the position, as the applicant must necessarily contend,
that any period of return, however short, within the 52-
week period is sufficient of itself to end the period of
temporary absence i.e. to stop time running, and to
require any further application of regulation 5(8) to be
related to a subsequent period of absence; or is it mare
properly a question of fact and degree whether one or
more periods of return are of sufficient duration and of

such a nature as to prevent the overall period of absence

from being regarded as a single continuous absence?

ot without hesitation in the light of Mr.
N Drabble’s characteristically able argument,

have concluded that regulation 5(8) is in-
deed to be construed as Miss Findlay for the appli-
cant here contends, namely, so as to prevent a period
of absence being held to continue despite periods of
return, however short.In my judgment, if, in a case
such as this, the authority wish to terminate the occupi-
er’s eligibility for housing benefit on the footing that he
or she is essentially absent from the dwelling in ques-
tion, then, where there has not been a literally continu-
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ous period of absence for 52 weeks (or, | would add
parenthetically, a shorter period if requirement 5(8) be
not satisfied) they can only do so by operation of regu
lation 5(1), i.e. on the basis that the claimant does not
normally occupy that dwelling as his or her home and
that his or her absences are accordingly not in any rez
sense temporary. It is regulation 5(1) that enshrines tt
governing principle, namely, that a person is to be
treated as satisfying the requirement of occupation on
in respect of a dwelling “normally occupied as his
home”.

guestion of fact and degree whether a dwelling is
indeed occupied as a claimant’s home and
whether absences are in fact properly regarded for
regulation 5(8) purposes as temporary only. It may
very well be that, had the respondent board ap-
proached the appeal upon that footing, they would
have been entitled to conclude, and on the facts
would have concluded, that no. 5 is no longer nor-
mally occupied by this applicant as her home. But
that is not the approach that they in fact brought to
bear upon her case. Their determination was plainly
arrived at by reference to regulation 5(8) and, as |
have concluded, it involved the misconstruction of
that provision.

I t is always open to an authority to consider as a
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n short | concluded that the presumption raised

I in favour of a claimant by regulation 5(8) will

not be defeated by a period of temporary ab-
sence unless that period of absence exceeds 52 con-
tinuous weeks. In the result this decision falls to be
guashed and that is the order that | make.

MISS FINDLAY: Your Lordship, the applicant is legally
aided. May | make an application for costs?

MR. DRABBLE: | cannot resist that.

MR. JUSTICE SIMON BROWN: Very well. Thank you
both for your helpful argument on what | confess to
have found by no means a straightforward issue.

SOURCE: Computer aided transcript of the

Stenograph notes of Marten Walsh Cherer
Ltd., Shorthand Writers to the court.




