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Dear Frances,

Re: Making Legal Rights a Reality – The Legal Services Commission’s Strategy for the Community Legal Service

1) London Advice Services Alliance (LASA) welcomes the opportunity to respond to the Making Legal Rights a Reality consultation, concerning the Legal Services Commission (LSC) strategy for the Community Legal Service (CLS). We hope that our comments will be useful in helping to shape the strategy so that the CLS can begin to deliver access to appropriate, accessible and independent advice to all those who need it and increases access to justice for all.

Introduction

2) LASA is a second-tier resource agency for advice and information providers across Greater London, as well as the whole of the UK. LASA provides expert resources in three main areas:

· welfare benefits, including representation at social security appeal tribunals, training on benefits, telephone helpline, and the Specialist Support Project as well as the Rightsnet website for advisers;

· information systems technology (IST) support, including healthchecks for agencies IST, training and support roles through Circuitriders, and a multilingual website; and
· policy and development work, promoting the role of independent advice agencies at local, regional and national levels.
3) Our response is informed by the work of LASA’s Appeals Team. The Team took on 216 new cases in 2004/05, with clients referred to them by London-wide advice agencies, as well as housing associations, solicitors’ offices, social services departments and other organisations working with people in receipt of social security benefits and tax credits. Of cases closed over the same period, there were 141 cases that went to hearing at which a decision was given, a LASA representative attended and the outcome is known. 124 cases were successful and 17 were not, giving a success rate of 87%. Just over £1,000,000 was raised for clients in 2004/05.

4) Of particular note is the fact that LASA has maintained a Specialist Quality Mark contract with the Legal Services Commission since 1995, under the welfare benefits category of Legal Help. LASA was one of the first Not-for-Profit (NfP) agencies to be awarded a contract and as such, we feel that the in-depth knowledge gained from working to the contract conditions makes our experiences invaluable in assessing the likely impact of the proposed changes.

5) Lasa has also held a contract to provide Specialist Support Services in welfare benefits. This began as a pilot service in the London Region under the Methods of Delivery Specialist Support Pilot.  The final evaluation of the pilot found that Specialist Support services enhanced the development of expertise in the CLS and recommended that it be run on a national level. 

6) Lasa was awarded a three-year LSC contract in June 2004 to provide national Specialist Support services to all eligible organisations in England.  The service provides a national advice line for organisations with a LSC Civil Contract or Quality Mark. The service supports advisers with ongoing work, enabling them to learn 'on the case' and resolve complex problems more quickly. It creates and delivers training throughout England, and keeps advisers up to date with developments in social security law.

7) In the last 12 months Specialist Support Services has advised 493 organisations including solicitors, advice agencies and the advisers who staff the CLS Direct national helpline.  It has trained over 180 solicitors and advice workers and supported them in their work on over 800 cases.  Lasa Specialist Support Services are in a key position to comment on advice provision given their national overview of welfare benefits advice.
8) Additionally, LASA co-ordinates and hosts the London Advice Forum which brings together the advice networks and organisations working in London, representing over 1000 members among London’s voluntary sector
. The aims of the forum include promoting the role, value, and diversity of advice work across London, and the dissemination and sharing of information between the advice networks. Our response, although informed by information and knowledge disseminated between members of the forum, should only be seen as representative of the views of LASA, rather than of any of the networks or organisations themselves.

Consultation questions

Q.1 Do you agree with the flexible definition of the CLS?

9) Whilst we understand the desire not to get caught up in seeking to define the CLS more specifically or precisely, lest energy and time is diverted away from actually delivering appropriate, accessible and independent sources of advice and information on social welfare issues, we would express concern about whether accepting an ‘ambiguity’ about the CLS, from the point of view of ‘participants’ within the CLS, is actually a suitable starting point. 

10) Of course, LASA wants the CLS in future to achieve the goal of:

‘meeting the legal education, information, advice and representation needs of people who require help from the CLS’

However, we also feel that there must be a clearly defined and worded underlying mission and vision of exactly what the LSC want the CLS to become, what the functions of the CLS are, and what the scheme is trying to achieve, if it is to remain a viable scheme across government. Otherwise, we feel there is a risk that existing problems around variable provision of services, variable involvement from key partners, and misunderstandings about the purpose of Legal Aid could be exacerbated and exaggerated.

Q.2 Do you agree that our primary focus for the CLS should remain as defined?

11) LASA would support the stated principles as being suitable for the primary focus of the CLS, provided that a coherent system for the CLS can be devised that really does deliver education, information, advice and representation for all those who require it.

Q.3 Do you agree that the vision is the right one for the CLS?

12) Broadly speaking, we agree with the vision of the CLS as defined at paragraph 2.5. We appreciate the sentiment of statement that:

‘the CLS is but one of a package of tools to help individuals address the problems that they may face’

but we would also like to see, particularly in relation to the idea of the CLS becoming cost-effective, the LSC striving to explain to other Government departments the added value, economically and otherwise, that civil legal aid advice provision can bring about in terms of better health outcomes, educational achievement, housing provision, etc.

13) We welcome the commitment to accessibility, but we would like to see this expanded to explicitly address the wide variety of issues that can potentially inhibit access to services i.e. physical access, language issues, physical location, cultural suitability/sensitivity, mental health issues, information technology issues, opening hours, etc.

14) In terms of independence, we feel that priorities for the CLS funding should be seen to be set independently of other Government initiatives, whilst acknowledging the effects of such initiatives. For example, we would point to recent changes to legally aided advice on asylum and immigration issues, which are strongly perceived to have been driven by the Government’s desire to reduce asylum applications, rather than making any serious attempt to increase or improve asylum-seekers’ understanding of their rights and responsibilities under an increasingly complex immigration system
. 

15) LASA welcomes the pledge for the CLS to take on a more strategic role in dealing with systemic failures of public services, but would question where the resources for such work will be found, when it is acknowledged elsewhere in the document that CLS funding for other services is already insufficient and overstretched? If the CLS really is intended to make a serious contribution in the fight against the causes and symptoms of social exclusion, then quite simply, it must be adequately resourced. Funding for the legal aid scheme represents a very small fraction of the total public spending by Government. If it is accepted that the provision of legal and advice services is fundamental in tackling poverty and promoting social inclusion, then the CLS in totality must be funded accordingly.
16) In terms of monitoring, LASA welcomes moves to reduce the bureaucracy associated with gaining and retaining the Quality Mark, but would also express reservations about the proposals to throw open measurements of quality across other service providers, partners and networks. We feel there is a possibility that such moves could dilute further the coherence of the CLS, at a time when, for example, another major funder of legal advice services in London, the Association of London Government (ALG), has announced that all of its funded groups have achieved a Quality Mark as a proxy measure of quality.

17) We fully support the notion of a CLS that is client-focussed and accessible, offering a seamless service from initial advice to complex litigation. This would have to include, as paragraph 2.6 in the consultation paper states, the CLS providing funding for representation, where this is the best option in the opinion of an adviser. We feel that this should include representation at all Tribunals and, especially in the case of welfare benefits, before the Social Security Commissioners. People seeking to enforce their rights within social security law are often those who face poverty, disadvantage, discrimination and exclusion – the second core group that the CLS strategy aims to prioritise advice and assistance for. 

18) In cases where clients have to challenge a welfare benefit or tax credits decision to a Social Security Appeal Tribunal, the success rate is significantly higher when they are represented. The value and need for appeal representatives attending oral hearings with their clients can be gleaned from recent statistics on success rates at the hearings
:

· Paper hearings


21.9%

· Appellant only attending

55.8%

· Representative only attending
57.7%

· Both attending


67.8%

19) We would also highlight the success rate of LASA’s Appeals Team, which is in excess of 80%, as demonstrating the value of a dedicated service offering representation to appellants. The poor success rate of paper hearings, against oral hearings, also, in our opinion, strengthens the case for properly represented clients being able to access legal aided advice to encourage them to ask for, and attend, oral appeals.
20) The need for access to representation at the next tier of appeal, the Social Security Commissioners, where an appeal must be based on a point of law, so that the legal arguments inherently have much complexity, is even greater. The fact that the claimant’s opponent, the DWP or HMRC, has access to the very best representation places appellants at a serious disadvantage, and runs counter to the desire for the CLS to take a more strategic approach to test-case styles of working.

Q.4 Do you agree that these are the main challenges that the CLS faces?

21) Overall, we would agree that the four challenges identified remain key issues for the CLS to address if the needs of clients, suppliers and funders are to be met in a coherent and more sophisticated manner. The work that the ALG are currently undertaking in relation to their own grants scheme covers much common ground and we would like to see clear evidence of closer working between the ALG, the LSC and the legal advice sector in London in working towards meeting these challenges.

22) In particular, we would stress that moves to understand the need for services must include the providers of legal advice themselves, both generalist and specialist, as demand for services will often arise from the bottom upwards. Exactly how this can be accommodated is not made clear within the paper, but the London Advice Forum would welcome working with the LSC on a regional basis to help bring such understanding about.

23) We would have to disagree with the statement that the LSC has made significant progress over the past five years in establishing and developing the CLS to meet the needs of the clients it serves, unfortunately. The total number of matter starts has fallen year on year from 2000/01 to 2003/04
. Yet, research estimates that up to one million legal problems a year are unresolved. CLSPs are acknowledged to have failed to deliver adequate planning of local needs for advice, and are being dropped by the LSC. Referrals between CLS providers have generally been found not to happen at all.

24) However, we do acknowledge some of the aspects of the CLS that have worked more successfully. For example, the Quality Mark (QM) is generally recognised as having had a mainly beneficial effect on the work of agencies, and it is pleasing to see the LSC continuing to refine the assessment and auditing procedures of the QM to reduce bureaucracy. The research carried out into unmet legal need and advice-seeking behaviour has been valuable in understanding the nature of peoples’ legal problems. And some CLSPs have served a valuable purpose in moving towards improved joining up of services and building links between providers.

Q.5 Do you support the proposal to establish a national stakeholders group? Do you have any comments on the initial remit and proposed membership?

25) We would support the establishment of such a group – indeed, LASA might be interested in taking part in such a group. If other appropriate key Government departments could be persuaded to take a place also, we would hope that the importance of legal advice provision in reducing many other related social issues would finally begin to be recognised, including health outcomes, debt reduction, educational attainment, housing standards, crime reduction, etc.

26) A key challenge will be in engaging with client representatives at a national level. We are uncertain as to how a broad and diverse range of such representatives could be selected to adequately represent the range of potential clients, without seeming in some way tokenistic. Engagement with client representatives being facilitated, at the most, at a regional level would appear to be a more pragmatic method for achieving the desired goals.

Q.6 Do you agree that the planning function of CLSPs should be undertaken by a different body? Do you agree the appropriate body should be agreed between the LSC and local authorities?

27) Within London, we understand that direct administrative support has already been withdrawn from CLSPs since one year ago, and a three year development framework for legal advice services has been consulted upon and some work taken forward as a result. Therefore, in a London context, it would appear, to a large degree, that the first part of this question is already decided.

28) As to the second half of the question, we do agree that it is vital that there is a strong degree of synergy when planning advice services between the LSC and local authorities, especially in light of the role-out of local strategic partnerships (LSPs) and local area agreement (LAAs) pilots across the country.

29) However, we would also point out the finding in the recent report Regional Planning and its Limitations
 that:

‘the link between deprivation and need may not be as clear cut as they seem to suggest. The extent of need in deprived areas may well vary considerably as a result of other factors, [e.g. efficiency of benefit administration, condition of housing stock, incidence of homelessness, local authorities policies, etc]’

This finding would seem to indicate that an over-reliance on data collected through LSPs and LAAs would not necessarily ensure that services are actually targeted at the points of greatest need. 

30) Again, the ALG are currently undertaking work looking at developing a proxy formula for assessment of need in London more generally, in an effort to target commissioned services to meet those needs. They intend to consult with, amongst other bodies, the voluntary and community sector, once they have a working model. What we feel that this indicates is the fundamental need for the LSC to use frontline and second tier agencies, along with their networks, as prime data collection sources in assessing the need for services in particular locations. 

31) As has been stated previously, many frontline services grow from the bottom up, in response to a previously unidentified need and unless the LSC can factor in these emerging needs, it will continue to overlook areas where services need to be targeted. 

32) A finding from Regional Planning and its Limitations report seems pertinent here:

‘it may be that what we need is less planning. The RLSC’s may need to step back a little and let providers make decisions within a broad framework. The RLSC’s role could then be to oversee what is done – checking the obvious gaps and needs are not missed. They might then need to negotiate with providers or other funders to make sure that these gaps and needs are filled as much as possible.’

This is especially relevant in relation to the needs of particular client groups who can be missed completely within existing assessments of need, such as BME communities, young people and older people, disabled people, etc. Broad brush approaches to assessing need can actually exacerbate exclusion, rather than overcoming it.

Q.7 Paragraph 6.3 outlines the steps to ensure that appropriate resourcing is available for the CLS. Are there other steps that the Commission should take?

33) We agree with the steps outlined as being practical and pragmatic ways forward in ensuring that the legal aid budget can be increased, year-on-year. However, we still feel that there is a strong case to be made for separating the criminal and civil legal aid budgets, so that rises in the costs of the former do not have a detrimental effect on the latter, as is the case presently.

34) Further, we would be interested in seeing made public, the outcomes of the Legal Aid Impact Test, for which guidelines have been issued recently by the Department of Constitutional Affairs. This area has been widely overlooked, on both sides of legal aid, in terms of how other policy developments and initiatives have affected publicly funded legal advice provision.

35) Finally, we would hope that in seeking to deliver better value-for-money, the LSC will give consideration to annual incremental increases in line with inflation for payments made under contracts, as well as looking at whether full cost recovery for services provided could be implemented, in line with other funders. Full cost recovery is not important because it is in the interests of the voluntary sector, nor because it is in the best interests of the public sector or the public purse. If a service is not costed and funded properly, then it will not be possible to deliver a service that meets the needs of users
.

Q.8 Do you agree with the three priority work areas for the CLS as outlined?

36) Broadly speaking, we would agree that these are three priority areas to focus on in developing the work of the CLS. We would hope that they will be given broadly equal status in taking forward work on the CLS, as we feel that the can potentially be of equal importance. 

37) We do feel that it will be vitally important for the LSC to work closely with existing and potential providers of legal advice services if they are to meet  the priorities of strategic action to address need, as well as legal education and information, if the LSC wishes to build on existing best practise.

Q.9 Do you agree with our proposal to expand our telephone service? Is it right to make a basic level of service available to everyone regardless of means.

38) In principle, we understand the rationale in expanding the telephone service to broaden the potential scope of the CLS. As an relatively easy method to increase the number of individual acts of assistance given to clients, the use of telephone advice has an obvious attraction. Further, given the fact that a telephone service can offer coverage over a wider area than any one physical service, as well as reducing accommodation costs, there would appear to be beneficial aspects of expanding such a service.

39) However, if this is to be the main point of access to the CLS, we feel that it is vitally important that this is not resourced as being the cheapest option. The basic information scripts and leaflets must be absolutely up-to-date, accurate, and clearly written to achieve the desired functions. Advisers on the telephones must be given good rates of pay, receive excellent training and have available the full range of resources required to deliver such a service. The referrals database for face-to-face services must accurate, up-to-date, and functional so that a seamless service really can be delivered.

40) We would also like to point out that accessibility is a key issue here – whilst for many clients of the CLS, a telephone advice service may well be an easy, or indeed preferred, option, there will equally be many potential clients who, for a variety of reasons, will be unable to make use of such a service. The proportion and availability of face-to-face services and the resources available for these, must be carefully measured against the resources directed at telephone advice. Without smaller community-based agencies to both initially advise people and to take referrals from a telephone service, the diversity and spread of the CLS will be severely undermined.

41) We would also like to raise at this point the necessity of provision of specialist support for advisers byway of telephone. Given the proposals for agencies to begin to develop wider specialisms, it would appear to LASA of paramount importance that such services continue to function if overall quality of advice is not to diminish. Due to the existing CLS regime, that has forced agencies to specialise their advice provision due to strict contract specifications, as well as the increasing complexities of advice on issues such as welfare benefits and housing, we feel there is a danger that in expanding the range of subjects of advice that advisers will actually become “jack of all trades and masters of none”. Specialist telephone support is a relatively easy way for advisers to confirm or question their own advice provision, thus allowing them to develop competencies on the job.

42) Finally, we express some surprise that there appears to be no mention throughout the strategy of the use of other electronic forms of advice and information provision, both for individuals seeking advice and for their advisers in providing remote advice and information. There have been various developments in the former which would appear to be worth exploring, notably the Samaritans scheme whereby people can e-mail their worries and receive advice on what to do. With regards to the latter, there are clearly opportunities for advisors to be given assistance when advising clients, either remotely, or in the form of on-line or electronic guidance.

Q.10 Do you agree that over time we should develop the greatest concentration of face-to-face services in the most deprived communities?

43) LASA is concerned, at a fundamental level, that this proposal will actually serve to give the appearance that only people living in the most deprived circumstances are able to access legal aided advice. Whilst not denying the fact that there may be a greater proportion of deprivation and poverty in Neighbourhood Renewal Areas (NRAs), as demonstrated above in the Regional Planning report (para. 26), the fact of deprivation is not necessarily a proxy indicator of need.

44) Further, at a time when, for the wider population, legal aid often equates to perceptions of fat cat lawyers making large sums of money from public funds, we have deep concerns about a proposal that would appear to take visible access to legal aid further away from the majority of the population. It could make it easier for government to reduce spend on legal aid as, for many people, it would be an invisible service that could never have a bearing or influence on their lives.

45) On a practical level, we firmly understand the attraction of targeting face-to-face services in this way – the fact that relatively large amounts of funding are being made available in NRAs could enable the development of good advice and information services that do meet the needs of local populations; the existence of Local Strategic Partnerships, with local authority involvement guaranteed, possibly helping to plan service delivery more strategically; and of course, the potentially greater need for advice services proportionately, compared to other areas. 

46) Of key importance though, will be the reach of services that do receive funding for face-to-face advice. We have received mixed messages about exactly what is meant by concentration – does this mean face-to-face services will only be available to clients living in NRAs, or does it mean the services will only be located in NRAs, or does it mean that they will mainly be located and/or working in NRAs. Further, we would highlight a recent Social Exclusion Unit report
 that found that:

‘Difficulties with where services are delivered or with public transport can be barriers to accessing services.’

for people who have low literacy levels, for disabled people, and for people from minority ethnic communities.

47) In London, there are 20 NRAs so is the expectation that clients in the 13 other boroughs will be expected to travel between boroughs? If so, this could have implications for the willingness of local authorities within the NRA borough to fund a service that is also expected to deal with clients resident within other boroughs. This is not necessarily a problem but it does need a diligent and measured approach. And of course, services will need to fit with advice services provided by some local authority welfare rights units, as well as other ALG-funded legal and advice agencies.

Q.11 Do you agree with the proposals to pilot Community Legal and Advice Centres (CLACs) and Community Legal and Advice Networks (CLANs)? Do you agree with their proposed remits and the broad descriptions of the services they will provide?

48) In principle, CLACs would appear to be a law centre model of provision, with some extra features. On that basis, we would agree that this model has the potential to play a key role in delivering face-to-face advice services, including outreach services and satellite offices. However, this model would inevitably need to develop links with other existing providers within the locality if it is to have any chance of:

‘Targeting groups that do not access current services’

49) We are concerned that if the large majority of resources available are prioritised towards multidisciplinary, large scale providers, at the expense of smaller agencies holding maybe one or two specialist contracts, or even Quality Marks at General Help level, then this wider spread of service provision will not actually be able to become a reality. There is a need for a diversity of provision to effectively reach out to marginalised and socially excluded communities.

50) We would also question whether the stipulation that both CLACs and CLANs should work across a broad range of categories of law is necessarily the most efficient way to proceed in all cases. As an example, LASA’s Appeals Team works across the whole of Greater London, taking referrals for welfare benefits and tax credits appeals from a wide variety of legal advice agencies, as well as housing associations, solicitors’ offices, social services departments and other organisations working with people in receipt of social security benefits and tax credits. The specialisms developed by the team are such that they actually help increase the capacity of frontline agencies in better understanding what sort of cases are worth pursuing, what the limits of their competencies are, and enable frontline agencies to deal with clients more effectively through their ability to pass on cases needing more in-depth work.

51) Beyond these reservations, we would be interested in the pilots of both these models, potentially both from an observational point of view and possibly a participative role. They clearly have potential in reaching out to a wide range of clients, across wider geographical areas than any one single agency can manage on its own. A vital component of such an approach, though, must be ensuring the CLAC/CLAN linking up with, and into, established local advice agencies – thus we would seek reassurances that these pilots will not hoover up funding at the expense of existing agencies.

Q.12 Do you agree that there should be an increasing presumption in favour of services that work across several areas of social welfare law?

52) We are concerned with the statement that there should be ‘an increasing presumption’, because that pre-empts any notion that an alternative model of provision could work as well, or better than those proposed, or that delivery across several areas of law does indeed work more effectively. We would agree that such models should be tested and evaluated, so that lessons can be learnt in terms of good practise, to inform future developments.

53) Further, the LSC need to be very clear about their role, and that of the advice networks and second tier agencies, in developing the capacity of existing suppliers to develop a broader range of service delivery with respect to the areas of law covered, as well as being clear about whether they do, or do not, see a future role for contract holders currently only working in one or two areas of law. Partnerships and mergers of existing services should not be approached as simple achievements, and the LSC cannot assume that agencies can simply join together to provide a wider range of services.

54) The expectation, as stated in Appendix One, that a client with debt and welfare benefits problems will simply be able to have both problems solved by one adviser appears to seriously underestimate the specialist knowledge that is required under the separate categories of law. Indeed, welfare benefits is recognised as being one of the most complicated areas of any social welfare law due to the volume and complexity of relevant legislation. We feel that these suggestions could actually cause more harm than good, if not carefully managed and monitored, which seems to run counter to the desire to have a lighter touch approach with suppliers.

55) Essentially, we support these proposals being taken forward but again, on a pilot or test basis, so that issues around adviser competencies, agencies capacities, quality issues, targeting of needs and such like can all be monitored and evaluated effectively.

Q.13 Do you agree that the CLS should put more resources into taking strategic action? What other approaches could be taken?

56) We agree that the CLS could do much more in identifying common legal problems and attempt to bring about positive changes in such circumstances through negotiation with relevant agencies and departments. The longer-term benefits of such an approach would definitely appear to support such a strategy.

57) In terms of welfare benefits, though, we do wonder what real effect this will actually have at a national level. The President of Appeal Tribunals
, the National Audit Office
, and the DWP Decision-Making Standards Committee
 have all published highly critical reports concerning the standards of first tier decision making within the Department of Work and Pensions over the past few years. Yet, in real terms, standards of decision-making have remained pretty poor. 

58) Thus, we would caution that if more resources are to be diverted to this type of work, there are targets set to measure actual progress in achieving change, and careful consideration is given to working with other government departments to maximise the impact of such work.

59) We would certainly support moves to fund suppliers to undertake more policy and campaigning work on behalf of clients at a local and regional level, as these activities have been severely curtailed by current funding regimes.

Q.14 What other ways can the LSC promote information about legal rights and responsibilities?

60) There is undoubtedly much more work that could be done in educating and informing people about their legal rights and responsibilities, in a variety of media.

61) We would highlight the use of websites as per Advicenow and Rightsnet as being good ways of disseminating up-to-date information resources to clients and advisers, although caution must be held against users downloading leaflets and failing to check for updated materials at later dates.

62) We feel that much more could be done within schools to highlight the way in which legal rights and responsibilities affect individuals, as well as highlighting the role and availability of advice services in assisting people when they experience problems.

Q.15 Have we identified the key issues in developing the appropriate links between the social welfare areas of the CLS, Children and Family Services and the CDS?

63) We totally agree that it makes sense to try to rationalise the delivery of the variety of legal advice services under the LSC’s remit but do not feel able to make informed comment beyond this broad agreement.

64) We welcome the opportunity to discuss any of the above issues with the LSC and look forward to working with the London Regional Office in taking the appropriate parts of the Strategy forward in due course.

Yours Sincerely

Paul Treloar

Policy Officer

London Advice Services Alliance

Universal House

88-94 Wentworth Street

London 

E1 7SA

Tel: 020 7377 2798

Fax: 020 7247 4725

e-mail: ptreloar@lasa.org.uk 
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