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Their Lordships took time for consideration

25 April 1985. The following opinions were delivered.

LORD SCARMAN.

My Lords, the appellant, Miss Christine Lees, is totally blind. She cannot move out of doors from one place to another without someone to guide her. She seeks a mobility allowance. Mobility allowance is a weekly cash benefit, which is not means-tested and is available for those who because of their physical condition cannot walk. It is payable under s 37A of the Social Security Act 1975 (as inserted by s 22(1) of the Social Security Pensions Act 1975). To qualify for the allowance the appellant has to establish that she is suffering from physical disablement such that she is either unable to walk or virtually unable to do so. The insurance officer, having referred the medical question arising on her claim to a medical practitioner for report and having received his report, disallowed the claim. She appealed to a medical board who decided that the medical conditions for an award were not met. She then appealed to the medical appeal tribunal. The tribunal confirmed the decision of the board. In the tribunal's view the claimant was not unable to walk or virtually unable to walk.

The tribunal's findings of fact are not appealable (though they may be reviewed in certain circumstances). An appeal from their decision lies only on a question of law: see s 112 of the Social Security Act 1975. The appellant appealed to the Social Security Commissioner, who dismissed her appeal. With the commissioner's leave she appealed to the Court of Appeal, which court (Eveleigh and O'Connor LJJ) dismissed her appeal. She now appeals to your Lordships' House with the leave of the House.

The critical question in the appeal is whether the appellant is unable, or virtually unable, to walk. I accept her counsel's submission that on given facts this is a question of law. 'Walk' is, of course, an ordinary English word but the task which faces your Lordships is to determine its meaning in the context of s 37A of the 1975 Act and of the regulations made thereunder. That is a matter of law to be determined by applying the judicial process of statutory interpretation to the section and to the regulations.

Section 37A of the 1975 Act, so far as material, and as amended by s 129 of and para 64 of Sch 15 to the National Health Service Act 1977, is in these terms:

'(1) Subject to the provisions of this section, a person who satisfies prescribed conditions as to residence or presence in Great Britain shall be entitled to a mobility allowance for any period throughout which he is suffering from physical disablement such that he is either unable to walk or virtually unable to do so.

(2) Regulations may prescribe the circumstances in which a person is or is not to be treated for the purposes of this section as suffering from such physical disablement as is mentioned above; but a person qualifies for the allowance only if—(a) his inability or virtual inability to walk is likely to persist for at least 12 months from the time when a claim for the allowance is received by the Secretary of State; and (b) during most of that period his condition will be such as permits him from time to time to benefit from enhanced facilities for locomotion.

(3) The weekly rate of a mobility allowance shall be that specified in Schedule 4 to this Act, Part III, paragraph 3A …

(6) Regulations may prescribe cases in which mobility allowance is not to be payable, or is to be payable at a reduced rate, while the person otherwise entitled has the use—(a) of an invalid carriage or other vehicle provided by the Secretary of State under paragraph (a) of section 5(2) and Schedule 2 of the National Health Service Act 1977; or (b) of any prescribed description of appliance supplied under the enactments relating to the National Health Service being such an appliance as is primarily designed to afford a means of personal and independent locomotion out of doors … '

Subsection (2) confers a legislative power on the Secretary of State, which, though by no means unprecedented, I continue to find startling. He is empowered by regulation (to be laid, of course, before Parliament) to set a limit to the scope of an enactment. He may prescribe the circumstances in which a person is or is not to be treated as suffering from such physical disablement that he is unable, or virtually unable, to walk. The Secretary of State has defined the scope of sub-s (1) of the section in the Mobility Allowance Regulations 1975, SI 1975/1573, laid before Parliament on 30 September 1975 and coming into operation on 1 October 1975. Two of the regulations are of importance in this appeal. Regulation 3, as amended by reg 2(2) and (3) of the Mobility Allowance Amendment Regulations 1979, SI 1979/172, prescribes the limitations to be put on the general language of s 37A(1), and is in these terms:

'(1) A person shall only be treated, for the purposes of section 37A, as suffering from physical disablement such that he is either unable to walk or virtually unable to do so, if his physical condition as a whole is such that, without having regard to circumstances peculiar to that person as to place of residence or as to place of, or nature of, employment—(a) he is unable to walk; or (b) his ability to walk out of doors is so limited, as regards the distance over which or the speed at which or the length of time for which or the manner in which he can make progress on foot without severe discomfort, that he is virtually unable to walk; or (c) the exertion required to walk would constitute a danger to his life or would be likely to lead to a serious deterioration in his health … '

Regulation 13(1) takes the process of statutory interpretation by regulation a stage further, it is in these terms:

'In these regulations any question arising in connection with a claim for or award of allowance—(a) whether a person is suffering from physical disablement such that he is either unable to walk or virtually unable to do so; or (b) whether such inability or virtual inability to walk is likely to persist for at least 12 months from a specified date; or (c) for what period, being a period limited by reference either to the person's attaining pensionable age or to a definite earlier date, the person may be expected to continue to be unable, or virtually unable, to walk; or (d) whether during most of the period during which a person may be expected to continue to be unable, or virtually unable to walk, his condition will be such as permits him from time to time to benefit from enhanced facilities for locomotion, is referred to as a medical question.'

One could be forgiven for thinking that the effect of reg 13(1) is that the question in this appeal is to be treated as a medical question and not as a question of law. But this would be an over-simplification. Whether a claimant for the allowance is suffering from a physical disablement, and the nature and physical consequences of any such disablement, are clearly to be treated as medical questions. But the question whether the disablement is such that a claimant is unable to walk, or virtually unable to do so, cannot be answered without knowing what the statute means by 'walk' and 'walking'; and the latter question, being one of construction of the statute, is a question of law. It is, therefore, necessary to determine the question of law in order to answer the medical question. And the question of law is appealable beyond the medical appeal tribunal, whose decision on medical questions is final.

The tribunal's findings of fact were that the appellant suffers from—

'retrolental hyperplasia with complete blindness and also some hydrocephalus with symptoms including some impairment of balance and marked impairment of capacity for special orientation. Outdoor walking is only feasible with the help of an intelligent adult to pilot her. In the claimant's case it has proved impossible to substitute a guide dog to assist her. With help she can walk for reasonable distances at a satisfactory pace and without undue distress and without risk to her health.'

She needs to be accompanied at all times when she goes out of doors. So long as she is guided, she is able, in relation to actual walking movements, to make satisfactory progress. The tribunal then formulated with admirable succinctness the question of law in the case and their answer to it as follows:

'In summary, the tribunal is invited to decide whether the Mobility Allowance Regulations can be so interpreted as to provide that a blind person can qualify for an allowance in circumstances where, although in fact physically capable of walking, he can only go out when accompanied by a sighted person acting as guide. Our view is that the regulations are not susceptible of such an interpretation.'

On appeal, the Social Security Commissioner agreed, basing his decision on the tribunal's finding that the appellant is physically capable of the act of walking (tribunal's emphasis). He construed the regulation as limiting eligibility for the allowance to those who are incapable of the physical act of walking, or virtually so.

The Court of Appeal agreed with the tribunal and the commissioner. Eveleigh LJ put it thus:

'For the purpose of considering the present case I think that the ability to walk as contemplated by the regulations is the ability physically to control the movement of the feet so as to move in an intended direction.'

O'Connor LJ, agreeing, thought that the relevant statutory provisions presented no ambiguity or difficulty. He held that reg 3(1)(b) of the 1975 regulations clearly directed the tribunal to consider only the physical aspects of walking and could not be construed as covering the lack of ability to direct oneself towards a desired destination. In short, his view was that the ability to move on foot (locomotion) is the subject matter of the regulation: the power to direct one's movement towards a desired destination is not.

My Lords, notwithstanding the sustained and careful argument of counsel for the appellant, I find myself in complete agreement with the view of the law expressed by the tribunal, the commissioner, and the Court of Appeal.

The emphasis of s 37A(1) of the 1975 Act and of reg 3 of the 1975 regulations is on physical disablement. Section 37A(2) confirms this emphasis by indicating that the mobility allowance is intended to assist those whose condition permits them to benefit from 'enhanced facilities for locomotion'. Section 37A(6) is to the same effect. Regulation 13 also refers to a physical condition which will permit the applicant to benefit from 'enhanced facilities for locomotion'. Counsel submits, however, that there is nothing in sub-s (1) of the section which determines the question of construction against him. 'Physical disablement such that he is either unable to walk or virtually unable to do so' are words wide enough, he submits, to cover the inability to direct oneself from A to B. I agree; but the section read as a whole does appear to emphasise physical difficulty in the act of walking. However, I accept that the crux of the matter is to be found not in the section but in the interpretation to be put on reg 3(1)(b) and (c).

The first point to notice in this paragraph of the regulation is one on which counsel for the appellant understandably lays great stress. It directs attention to the applicant's 'physical condition as a whole'. The determinative words, however, are in sub-paras (b) and (c). They relate to physical limitations. Sub-paragraph (b) refers to a limit on ability to 'make progress on foot', while sub-para (c) refers to the exertion of walking and its likely effect on health. Counsel would have us construe the ability 'to make progress on foot' as an ability to advance from point A to a desired destination B. The context does not admit of such a meaning. The words clearly refer to the physical ability to move on foot, not to the direction of that movement.

Counsel for the appellant seeks to counter this view of the meaning of the regulation by a submission which at first sight I found very persuasive. He bases it on the (accurate) observation that sub-para (b) accepts that the allowance is payable where there is an ability to walk but the ability to do so out of doors is so limited that the claimant is virtually unable to walk. The allowance is, he submits, available for those who cannot walk out of doors unaided. A person who lacks the ability to direct his walking is, therefore, eligible: he can walk only with the aid of a guide. I reject the submission for two reasons. First, the language of the sub-paragraph, as I have already explained, indicates, to my mind very clearly, that the disability which has to be shown to exist is in the physical movement on foot. Second, the submission goes too far. It is not suggested that blindness itself without further disability constitutes an inability to walk. Yet blind people cannot walk out of doors unaided. They need a stick with which to feel their way or a sighted guide (man or dog). But the physical act of walking is as much within their ability as within that of a sighted person. If unaided walking ability is the test, it inevitably means that no blind person can walk, which is absurd. The use of the words 'enhanced facilities for locomotion' in the section and in reg 13 points the same way. A blind person by reason of his blindness may need a guide; but he does not, merely because he is blind, need enhanced facilities for locomotion. He is as mobile as a sighted person; his disability is that he cannot see where he is going. There must, as the medical appeal tribunal held, be a further disability; and the language of sub-paras (b) and (c) indicates clearly what it is: a limitation on his physical capacity to move himself on foot.

The House was referred to a number of decisions given by Social Security Commissioners on the point of law raised in this appeal, from which it is clear that the question has given rise to differences of opinion. I am satisfied that Mr Rice, the commissioner who heard this case, reached the correct conclusion in law and that other decisions which differ from his on the law must be held to be, to that extent, erroneous. Mr Rice considered that, had the legislature intended to include in reg 3(1)(b) the inability to direct one's walking, it would have done so in clear terms and he went on to say:

'[Blindness] is an affliction which is wholly unrelated to the physical power to move one leg in front of another. Of course, it affects drastically the sufferer's scope for walking, in that, outdoors at least, he or she is in need of a guide, or more practically a guide-dog. But these are factors which are not directly concerned with the faculty of walking. Now, in the present case, the claimant, in addition to suffering from blindness, is inclined to disorientation in open spaces. This, in my judgment, is like blindness, a handicap totally unrelated to her capacity or otherwise to perform the physical act of walking. I appreciate, of course, that the consequence of the claimant's tragic disability is that, although she can walk, she cannot control without assistance the direction in which she walks, she has an ability to walk, but an inability to make proper use of the faculty.'

For these reasons I would dismiss the appeal.

LORD KEITH OF KINKEL.

My Lords, I agree that this appeal should be dismissed for the reasons set out in the speech of my noble and learned friend Lord Scarman.

LORD BRIDGE OF HARWICH.

My Lords, for the reasons given in the speech of my noble and learned friend Lord Scarman, with which I agree, I would dismiss the appeal.

LORD BRIGHTMAN.

My Lords, I also am in agreement that, for the reasons given by my noble and learned friend Lord Scarman, this appeal should be dismissed.

LORD TEMPLEMAN.

My Lords, I agree that this appeal should be dismissed for the reasons set out in the speech of my noble and learned friend Lord Scarman.

Appeal dismissed.

