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Introduction
1. This circular covers the requirement that Housing Benefit may only be paid to people who are, or under the Regulations are to be treated as, liable to pay for their accommodation. It also advises on the handling of cases where arrangements are other than on a commercial basis and where it is suspected that a liability to make payments has been created to take advantage of the Housing Benefit Scheme.

2. The circular does not provide a comprehensive list of all the situations in which Housing Benefit should be refused on the grounds that there is no liability to make payments in respect of the accommodation or where the nature of any liability makes it ineligible for benefit.

3. The Department recognises that this is a complex area and that the particulars of each individual case may not fit the circumstances outlined in this circular. You must consider the facts and merits of each case individually.

4. You are encouraged to investigate fully all cases - and if necessary refer to investigating officers - and refuse Housing Benefit in circumstances where you conclude either that there is no liability in law to make payments or that the liability has been created to take advantage of the Housing Benefit scheme. All the evidence has to be properly considered and appropriate weight given to it. You should take account of any statements made by landlords and tenants but should not give undue weight to them, especially if there is other evidence that would lead you to conclude that the accommodation arrangements are not as described. However, you must have evidence to justify decisions to refuse benefit. In considering the nature of a liability, you should not limit yourselves to the information provided on the claim form, but should consider all aspects of the claim, taking into account any relevant knowledge of the claimant's circumstances and the local housing market, and other evidence that you may have from other sources, or that you can obtain; authorities have broad powers to require further information from claimants. You have the power to go beyond the landlord's and tenant's statement and seek other evidence. It is an authority's right and duty to determine the facts, requiring and collecting such evidence as seems to you to be necessary in order to determine the issue, on the balance of probabilities.

5. This is especially important for Review Boards. We are aware that review board decisions are open to challenge if there are procedural errors, even if the decision is substantially correct. We have issued a good practice guide explaining review board procedure to all local authorities which should be followed.

6. Please address queries on this circular to ... except those concerning the treatment of rental income from property which should be addressed to ...

I Liability to Pay for Accommodation

7. It is a fundamental underlying test laid down in section 130(1)(a) of the Social Security Contributions and Benefits Act 1992 that Housing Benefit can only be paid to persons who are legally liable (or treated as so liable under Housing Benefit regulation 6) to make payments in order to occupy their home. In most cases this will be pursuant to a contract, though in a few cases it may be by another rule of law (eg the Housing Act 1985 and the Housing (Scotland) Act 1987 permit local authorities to levy reasonable charges in respect of accommodation which they secure for homeless people). Payments in respect of a mortgage (or under heritable securities in Scotland) are specifically excluded from Housing Benefit (see paras 10 and 11).

Deciding Whether a Liability Exists

8. You must decide whether a liability to make payments exists, before considering whether the liability has been created to take advantage of Housing Benefit or any other issue under regulation 7. It is important that you are aware of this distinction, though the two questions will often involve consideration of the same facts. The Department is aware that a number of local authorities have refused Housing Benefit on the basis that the liability has been created to take advantage of Housing Benefit. However, the facts would suggest there is no legal liability to pay. These decisions are therefore incorrect (although it is possible to reach a determination first and foremost that no liability exists but that, if one did exist, would have been created to take advantage of Housing Benefit or otherwise is treated as not liable in regulation 7.). At judicial review courts usually only consider the terms of the Review Board decision in deciding whether it complies with the law. Clearly lawyers should not be placed in the position of having to defend a decision about the nature of a liability when no such liability exists. It is always important that clear findings of fact and reasons are given.

9. Where you are unsure whether a claimant is liable to pay for his accommodation you should address the following points:

i) has a written agreement to make payments been entered into and/or a rent book issued? In some circumstances landlords are obliged to issue rent books. The existence or otherwise of a formal written agreement or the failure to comply with the duty to issue a rent book are not conclusive (as a rent liability can arise from a purely oral agreement), but are factors to be taken into account in deciding if the claimant has a contractual liability to pay rent. 

ii) who is the agreement between? Most liabilities to pay for accommodation arise pursuant to a contract. The requirements of the law of contract therefore apply. Parties to a contract cannot impose burdens on any person except another party to the contract. If the occupier was not a party to a contract for accommodation, he will not be liable to pay for it. In such circumstances Housing Benefit will not be payable except where the provisions of regulation 6 apply - see para 13.

iii) does the landlord have a title which enables him to grant a right o occupation? This is a question of legal right which other people (for example mortgage guarantors) do not have.

iv) type of liability: does the contract or other legal obligation impose a liability to make periodical payments in respect of the dwelling? Housing Benefit can only be paid in respect of such a liability.

v) what is the relationship between the claimant and the person to whom they are supposedly liable to make payments? Although it is unlikely that someone would put up a friend rent free on a long term basis (though they may do it on a cost-only basis), people usually accommodate other members of their family without charging. Where a charge is made, you should require clear evidence of an intention to make a legally binding arrangement. It is strong evidence that there is no such intention if the landlord would not enforce such a liability (see sub para vi below). You should also consider whether regulation 7(1)(a)(i) - the close relatives provision - applies. See paragraphs 14 and 15 below.

vi) landlord's action: You should consider what steps have been, or would be, taken by the landlord to either regain possession of the property or to recover any arrears, should the claimant fail to make payments (regardless of whether or not Housing Benefit has been paid) that are said to be due to that landlord. The taking of such steps is evidence that indicates that the claimant is legally liable to pay rent. We are aware that adjudication in this area presents problems. Many landlords/tenants will be able to produce the necessary evidence and say that enforcement action would be taken if the rent is not paid, even where this is unlikely. Each case should be judged on its merits, in particular bearing in mind evidence of past behaviour by the landlord after arrears had built up as well as the considerations outlined in sub-paragraphs v) and vii).

vii) deferred collection of rent: Claimants may justifiably say that their landlord has deferred collecting rent pending the assessment of a Housing Benefit claim. Whether or not this is the case is a question of fact that each authority should assess using its local knowledge. However, liability is questionable if either no assessment of arrears has been made or if no attempt has been made to collect items which could not attract Housing Benefit (for example, ineligible service charges).

viii) transfer of ownership: Owner occupiers (who may be former secure tenants who have exercised their Right to Buy) may transfer their property to someone else (usually their children, but sometimes another relative, who may have provided the necessary funds to purchase the property) who purports to charge rent to the former owner. In such circumstances you should ask to see details of the deed of transfer, as well as details of the agreement by which the 'liability' was created. If the claimant has a preserved right to live in the dwelling for life (which could be either explicit or implied) they cannot be liable to pay for the dwelling - see also para 21(v). This will be a question of fact that you will need to determine in each case.

ix) granting of a tenancy to yourself: It is not possible in law to grant a tenancy to yourself. However, it is legally possible for a company, for example, to grant a lease to either its directors or shareholders, as they are separate persons in law. In these circumstances the tenant may have a liability to pay for their accommodation providing all the other tests are met (although you would need to consider whether any such liability has been created to take advantage of Housing Benefit).

x) Joint Purchasers: A number of authorities have asked for advice about the position of people who jointly purchase a property and, at a later date, claim Housing Benefit (for example if a relationship breaks down) in respect of the share of the dwelling that they do not own. In such circumstances the remaining person would not be entitled to Housing Benefit as:

a) if the property is freehold then the person remaining cannot be eligible as they fall within the definition of "owner". The Housing Benefit definition of owners in England and Wales covers people who are entitled, jointly or otherwise, to dispose of the "fee simple" - which is an estate of inheritance that enables the owner of a property to put it to virtually any use, including selling, renting, leasing or bequeathing); 

b) if the property is leasehold they do not satisfy that definition as there is no fee simple. However, in most cases the person remaining in the property has a right to reside in the property (not just half of it) so the absent purchaser is not in a position to grant him a tenancy. The position is the same where there is a sole owner in law but a co-owner in equity (ie someone who has put up a proportion of the rent or has been paying a proportion of the mortgage repayments).

c) The Scottish definition of owner is wider. It includes people who actually own land as well as those whose position is more akin to tenants in that they occupy properties for lengthy periods of time (over 20 years). Property which is owned by two or more persons may be either joint or common.

The factors outlined in paragraph 9 are often also relevant to determining the question of contrivance, should you take the view that there is a liability to pay.

OTHER LIABILITY ISSUES
Mortgage Payments

10. Payments in respect of a mortgage (or, in Scotland, payments under heritable securities), are excluded from Housing Benefit under section 130(2)(b) of the Social Security Contributions and Benefits Act 1992. You should bear in mind that a mortgage is the transfer of an estate or interest in a dwelling to the mortgagee in order to secure repayment. Mortgage payments are repayments of capital or interest on a loan secured by way of a mortgage. The general rule is that, where a landlord "passes on" the repayments by granting a lease on his property and charging for the property those payments are rent: although they may provide resources for the landlord to meet his mortgage. Even if the landlord defaults and the property is repossessed, money paid by tenants to the mortgagee would still be rent. In such circumstances, you should consider whether the primary purpose of creating the rent liability was to take advantage of Housing Benefit by using the benefit (rather than rent payments) to cover the mortgage repayments.

11. There are a number of variations to this theme. For example, claimants who make payments direct to mortgage companies are making mortgage repayments. Claimants may also be equitable co-owners if they had previously paid part of the purchase price or a proportion of the repayments, either direct to a mortgage company or via the owner.

Inability to enter into contracts

12. There may be certain claimants (for example, tenants with learning difficulties) who are unable to claim on their own behalf or appear unable to enter into a contract. However, a person formally appointed to act for the claimant (eg an appointee or a receiver appointed by the Court of Protection under the Enduring Powers of Attorney Act 1985 or, in Scotland, a power of attorney) can enter into a contract on tenants' behalf as well as acting for them for benefit purposes. In such circumstances a legal liability may exist and benefit may be payable.
Regulation 6
13. Housing Benefit regulation 6(1) requires you to treat people as liable to pay rent in certain circumstances where they are not so liable. This regulation can only be used to treat someone as liable to pay for accommodation in the following limited circumstances:

i) The claimant is the partner of the person who is liable to make payments. 

ii) The claimant has to make the payments in order to continue to live in the home because the person liable to make them is not doing so and either:

a) the claimant was formerly a partner of the liable person; or 

b) the claimant is some other person who you feel it is reasonable to treat as liable to make the payments.

iii) The claimant's liability to make payments is waived by their landlord as reasonable compensation in return for carrying out reasonable repairs or redecoration which the landlord would otherwise have been required to carry out (this provision can only apply for a maximum of 8 benefit weeks for any one waiver of liability).

iv) The claimant is a partner of a student who is treated as not liable to pay under regulation 48A.

The comments in this Guidance apply to the liability to pay which the claimant is deemed to have incurred by reason of regulation 6(1) eg in case (i) that partner must have such a liability.

Regulation 6(2) concerns the treatment of people who discharge a liability to pay for their accommodation either before or during the period that the payment is due to be made.

Close Relatives

14. Regulation 3(4) states that people should be treated as residing with each other where they share any accommodation except a bathroom, lavatory or communal area, but not if they are separately liable to make payments in respect of the dwelling to the landlord. Communal areas are defined, in paragraph 7 of Schedule 1, as areas (other than rooms) of common access (including halls and passageways) and rooms of common use in sheltered accommodation. Therefore the fact that a tenant has, for example, cooking facilities in his room in a shared house does not necessarily mean that he does not reside with other occupants of the house.
15. You are reminded that, under regulation 7(1)(a)(i), Housing Benefit is not payable to people who satisfy the statutory definition of residing with their landlord where either the landlord is a close relative even where you have accepted that there is liability to pay. Close relatives are defined in regulation 2.

II Commerciality
16. Under regulation 7(1)(a)(ii), Housing Benefit is not payable to people who reside with their landlord where the tenancy or other arrangements (not just the liability) are other than on a commercial basis. The important factor is whether the arrangements are at "arm's length" or more akin to close relatives who generally only make a contribution to their keep or household running costs. You should only consider whether arrangements are other than on a commercial basis if you are satisfied that a liability to make payments exists.

17. The Divisional Court (R v. Daventry HBRB ex p Bodden) decided that local authorities are required to consider the arrangements as a whole when determining whether a commercial basis exists (this case, together with any others referred to in other paragraphs of this circular may be regarded as helpful and persuasive, but not necessarily binding, in Scotland). In order to determine this question, you should have regard to the following factors (although they should not consider this an exhaustive list) :

i) the living arrangements: agreements should be at arm's length in order for them to be on a commercial basis. Amongst other factors, this means that they should allow a tenant a significant degree of independence, including financial independence. It is doubtful whether arrangements whereby tenants live as a member of the family and either pool resources or are expected to carry out a share of domestic duties on the same basis as other family members would normally be classified as being on a commercial basis. Similarly, arrangements which place a degree of control on the tenant's behaviour beyond that which would normally be seen in a commercial agreement would not normally be treated as being on a commercial basis. This would include arrangements which require a tenant to follow a certain lifestyle (eg a shared religious lifestyle, commitment to communal living or a requirement to bring up children in accordance with shared values). However not all special arrangements should be excluded and each case should be dealt with on its own facts; for instance restrictions placed upon tenants regarding alcohol would not prevent the agreement being commercial if the dwelling were a "dry house" for recovering alcoholics. Furthermore, some restrictive clauses (eg no pets or no music after 11 pm) are common and should not affect Housing Benefit entitlement. 

ii) Landlord/tenant relationship: Commercial landlords are entitled to choose the type of tenant they wish to let to. However, the choice of tenant, in particular the use of non-commercial factors in selecting (or actively seeking) tenants. may be a factor to consider where it indicates that the tenancy or other agreement is of a noncommercial nature.

iii) the amount payable: the amount charged for accommodation is an important factor in deciding if arrangements are on a commercial basis, although it is important to look also at all the other arrangements. There must be some form of trading arrangement and the amount charged has to represent reasonable recompense for the cost of providing the  accommodation. However the profitability or otherwise is not conclusive. The Department's view is that arrangements can be on a commercial basis even where the accommodation is not let for purely financial motives or where the rent is below market levels. Therefore you should not reject claims solely because the rent charged is below the market level or because the property is not let for purely financial reasons. Similarly, you should not treat an arrangement as being commercial purely because the landlord makes a profit.

iv) former foster children: a number of foster children remain in their accommodation and are charged rent once the fostering allowance ceases (eg they reach 18 or start work). These arrangements would generally be on a commercial basis as fostering itself is a commercial arrangement. Similarly, staying in the accommodation is often the best solution to former foster children's housing problems. Therefore arrangements by which former foster children remain in their accommodation should generally be treated as being on a commercial basis and not created to take advantage of Housing Benefit.

III The Contrived Tenancy Provisions
18. Under Housing Benefit regulation 7(1)(b) (the "contrived tenancy provisions"), claimants should be treated as having no rent liability, and therefore ineligible for Housing Benefit, where the liability to make payments appears to the local authority to have been created to take advantage of the Housing Benefit. A decision to refuse benefit under this regulation accepts that a liability to make payments exists, but that its nature makes it ineligible for benefit. This means that you must first carry out the test of liability for paying rent (explained in paragraphs 7 to 13 above) before considering the contrived tenancy provisions. Tenancies to take advantage of the Housing Benefit scheme can be created by either a landlord, a tenant or both in collusion. You must be able to show a good reason for believing that a liability has been created to take advantage of Housing Benefit when refusing benefit under this regulation. The Court of Appeal has held that a local authority must demonstrate that taking advantage of Housing Benefit, rather than satisfaction of a reasonable housing need, must be the primary or dominant purpose behind the creation of a rent liability for it to fall foul of regulation 7(1)(b) (R v. Solihull MBC ex parte Simpson). The Court also pointed out that abuse at which the regulation is aimed is not to be equated with bad faith on the part of the claimant or landlord; in other words, it is not necessary for the claimant or landlord to have acted in bad faith in order for an authority to make a finding that there has been contrivance, although bad faith may be evidence of such contrivance.

19. You should also be aware of the provisions of regulation 7(1)(c). This regulation requires that any joint tenants should be treated as not liable to pay rent for their dwelling if they were a non-dependent of one of the other joint occupants of the dwelling at any time in the eight weeks prior to their becoming liable to pay rent. In such circumstances the assumption is that Housing Benefit is paid only where the authority is satisfied that the arrangements are not contrived.

20. You are also reminded that rent liability cannot fall foul of regulation 7(1)(b) if the claimant was otherwise liable to pay rent on the same dwelling for any period in the eight weeks prior to the creation of the liability. However, you should consider whether a restriction under regulation 12 is appropriate if rent increases during a benefit period.

Other examples of tenancies created to take advantage of Housing Benefit

21. A rent liability is not created to take advantage of the Housing Benefit scheme merely because the tenant requires Housing Benefit at the start of a tenancy. However, you should consider disallowance under the contrived tenancy provisions in all cases. In addition, there are a number of circumstances in which you may feel that there is a greater likelihood of there being contrivance. These include:

i) Landlords advertising for benefit recipients as tenants: A number of landlords advertise outside their local area for Housing Benefit recipients as tenants. This is especially prevalent in resort areas. You should bear in mind that it is up to landlords to make business decisions about who they rent their properties to and you should not assume that all such tenancies have been created to take advantage of Housing Benefit. However, you should consider in every case where a landlord has advertised for benefit recipients as tenants, whether there are other factors which mean that the rent liability has been created to do so. This is to be distinguished from the case where landlords advertising properties in the ordinary way, merely indicate that they are willing to accept benefit recipients as tenants. Examples of the factors to be considered in such cases include: 

a) how high is the rent? It is likely that an advertised tenancy has been created to take advantage of the Housing Benefit scheme, where the rent charged is considerably above that which the landlord could expect to receive from tenants who meet the rent from their own resources; 

b) is the landlord targeting specific groups? Local authorities often have difficulty in restricting Housing Benefit for excessive rents charged to members of vulnerable groups. Therefore, tenancies at high rents which are targeted specifically at members of vulnerable groups may have been created to take advantage of the Housing Benefit scheme. This interpretation of the contrived tenancy provisions has been upheld where landlords specifically advertised for members of vulnerable groups as tenants (see para 22 below - the Baragrove Case). However, you should also consider using these provisions where you consider that such targeting exists even in the absence of specific advertising. In considering this you should consider evidence that indicates that a landlord has a particular letting policy that would fall foul of regulation 7(1)(b). In particular you could consider what information is available from Housing Benefit claims on your files and other information about the landlord's property portfolio. You would need to weigh up all the evidence and reach a conclusion as to whether taking advantage of Housing Benefit was the primary or dominant purpose behind the creation of a rent liability.

c) is there any other explanation for higher rent levels: there may be valid reasons for higher rent levels. For example, rents for supported lodgings may be higher due to the greater costs involved in running this type of accommodation. In such circumstances you must be careful about the inclusion of service charges, but also recall that excessive rent/ineligible charges are matters under regulations 10 and 11, not generally failing within regulation 7, though the Court in Baragrove accepted that excessive charging of rent could bring cases within regulation 7 as well as regulation 11. You should consider all the evidence to reach a conclusion whether taking advantage of Housing Benefit is the primary or dominant purpose in the creation of rent liabilities higher than the average.

d) has the tenant received Housing Benefit continuously since moving to the current address? Many people move to resorts to take up seasonal work. It is highly unlikely that a tenancy would have been created to take advantage of Housing Benefit if a tenant had lived in the same address and paid the same rent for a substantial period whilst in employment, meeting the rent from their own resources;

ii) Rent charged after rent free period: a number of landlords allow tenants (especially relatives) to live rent free in their properties for a number of years. The fact that such a landlord starts to charge rent does not necessarily mean that the liability is contrived, even if the tenant could not meet the liability without Housing Benefit. When determining claims where landlords have started to charge rent after a rent free period, you should consider the following:

a) Is there a liability to pay (see paragraphs 7 et seq of this circular)? Without this there can be no Housing Benefit entitlement. 

b) when did the rent liability start? If the landlord starts to charge rent at the same time that it becomes likely that the claimant may be eligible for Housing Benefit (for example the claimant retires or become entitled to Income Support) then it is possible that the liability has been created to take advantage of the Housing Benefit scheme. It is less likely that a liability has been created in this way if it starts after there has been a change in the landlord's financial circumstances after the claimant has lived rent free for a long period during which they would probably have been entitled to Housing Benefit if liable to pay rent.

c) when will the rent liability end? If the liability will cease when the claimant's circumstances improve (eg they find work) it is likely to have been created to take advantage of the Housing Benefit scheme. However it is less likely that a liability would have been created to take advantage of Housing Benefit if it appears that the liability will end should the landlord's circumstances improve. In such cases rent liability would continue regardless of whether Housing Benefit is available to the claimant.

d) were there any factors other than Housing Benefit which led to the imposition of the rent liability? (for example the landlord may have retired and require an income from the property). These should all be considered.

iii) Higher rents charged to benefit recipients: arrangements whereby tenants in receipt of Housing Benefit are charged higher rents for comparable properties than tenants who are not in receipt of benefit are normally created to take advantage of the Housing Benefit scheme. This would also apply if the rent increases substantially when a property previously let to someone not in receipt of benefit is relet to a benefit recipient. You should weigh up all the factors involved and consider whether the higher rent is charged because the tenant receives Housing Benefit or whether the differential reflects some other factor (eg a change in market rents or different services or size of accommodation). It is likely that differential tenancy agreements have been created to take advantage of the Housing Benefit scheme unless there are some benefit recipients who pay the lower rent and some other tenants who pay the higher rent (see also paragraph 21i)c. Excessive rent and ineligible charges are primarily matters for consideration under regulations 10, 11 and 12, though the court in Baragrove accepted that excessive charging can bring a case within regulation 7).

iv) Arrangements which are varied: there may be circumstances in which you determine that claimants are not liable to pay for their dwelling (eg another body is responsible for meeting accommodation costs). If arrangements are varied at a later date so as to impose a rent liability on the claimant and there has been no other significant change in their circumstances then it is highly likely that the liability resulting from the revised arrangements would have been created to take advantage of Housing Benefit.

v) Claimants who rent property they previously owned: owner occupiers (who may be former secure tenants who have exercised their Right to Buy) may transfer their property to someone else (often their children who may have provided the necessary funds to purchase the property) who then creates a rent liability for the former owner. Para 9(viii) explained that it was unlikely that there could be a liability to pay for the accommodation in such circumstances. However, even if you are content that such liability exists, you should consider whether it has been created to take advantage of Housing Benefit. In determining this you should consider the following:

a) people may transfer ownership of property in order to escape inheritance tax. However, this is unlikely. The inheritance tax threshold is currently £150,000 and there are other restrictions on inheritance tax, such as seven year survivorship. It is usual to take advice before undertaking tax savings measures and such advisers generally recommend not transferring the property in which you reside in any event. You should make enquiries before accepting avoidance of tax liability was the prime motivation in such cases. 

b) such liabilities are unlikely to have been created to take advantage of Housing Benefit if the amount charged is nominal or the claimant was, for a substantial period of time, able to meet, and was meeting, the liability without recourse to Housing Benefit. You may also wish to consider the timing of the creation of such liabilities (ie did the rent liability start at a time when the claimant's circumstances put them within the likely scope of Housing Benefit).

Housing Benefit may be payable where you consider either that the rent liability has not been created to take advantage of Housing Benefit or that avoidance of tax liability (or another factor) was the primary motive behind the creation of the rent liability. Where you are satisfied that there is a genuine rent liability and that this has not been created to take advantage of the Housing Benefit scheme, entitlement should be assessed in the normal way. You may wish to consider whether in transferring ownership of the property, either by deed of gift or sale, the claimant has deprived himself of capital to secure or increase entitlement to Housing Benefit (HB regulation 43(1) refers.). You are reminded, however, that the deprivation of capital provisions can only apply where you are satisfied that securing or increasing entitlement to benefit was a significant operative purpose for the claimant in disposing of capital. This being so, it seems unlikely, therefore, in cases where you are satisfied that the rent liability has not been created to take advantage of the Housing Benefit scheme, that the claimant could be held to have deprived himself of the capital value of that property, either in whole or in part, in order to secure or increase entitlement to Housing Benefit.

vi) Owner occupiers who move out: The Department is aware of a number of cases where owner occupiers have difficulty meeting their mortgage, rent their property out to cover the mortgage repayments and move into rented accommodation. In such circumstances they may claim Housing Benefit on their newly rented accommodation and let the property they own - possibly to benefit recipients. As with all cases, you should consider the nature of any liability. In particular:

a) which property does the claimant normally occupy as the home. In cases such as this you should consider whether the claimant normally occupies the dwelling which they are claiming for as home, taking account of any other dwelling that they occupy. If you feel that a person continues normally to occupy a dwelling as their home, despite being absent from it, then benefit cannot be paid in respect of any temporary dwelling unless the claimant can be treated as occupying two dwellings as home in the limited circumstances prescribed in regulation 5(5). 

b) have specific types of tenants been targeted: in particular, you should consider whether the landlord has specifically sought benefit recipients who are members of vulnerable groups as tenants with a view to obtaining a rent that meets a specific commitment (ie the mortgage) that is above the market rent (as opposed to people who would pay the same rent from their own resources). In these circumstances it is likely that such a liability has been created to take advantage of Housing Benefit.

c) assessment of property and rental income: As you are aware, with effect from 2 October 1995, property owned by the claimant but let to tenants is specifically excluded from the disregard at paragraph 6 of Schedule 5 to the HB regulations (circular HB/CTB A 25/95 refers).

Where the claimant is a self-employed landlord, property owned but let to tenants is disregarded as a business asset and net profit of the business should be calculated in the normal way in accordance with Housing Benefit regulations 30, 31 and 32. Where the claimant is not a self-employed landlord, property let to tenants may still be disregarded as a capital asset if, for example, it is occupied by an elderly or disabled relative or is up for sale, paragraphs 2, 4 and 24 to 27 of Schedule 5 refer. Income derived from capital disregarded under paragraphs 2, 4 and 24 to 27 of Schedule 5 falls to be treated as income, subject to the disregards at paragraph 15(2) of Schedule 4. Otherwise, land or premises which are let to tenants fall to be taken into account as a capital asset in the normal way and any rental income therefrom also falls to be treated as capital to the claimant under regulation 40(4). (Please see circular HB/CTB A12/95, Part II, paragraphs 9 - 11 for more detailed guidance on the treatment of income derived from capital which is not disregarded.)

The Baragrove case

22. The Baragrove case concerned Housing Benefit claims made by tenants of a letting agency in Manchester (Baragrove Properties). It was argued that the agency specifically advertised for tenants on Housing Benefit who were members of vulnerable groups and charged them excessive rents in the knowledge that HB would be difficult to restrict. Manchester City Council felt that the tenancies were created to take advantage of the Housing Benefit scheme and refused Housing Benefit. This decision was challenged in the Divisional Court, who found that Manchester City Council had adequate grounds to treat the tenancies as being created to take advantage of the Housing Benefit scheme. It has broader implications than its own facts and can be applied in other situations. English authorities can rely on this caselaw when considering tenancies created in the knowledge that it is difficult for you to restrict excessive rents (eg targeted at members of vulnerable groups). Scottish authorities would rind it helpful and persuasive.

