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1. ivly decision is that the claimant is not entitled to unemployment benefit.

2. This is an appeal by the claimant, brought with iny leave, against the decision of thesocial security appeal tribunal given on 12 june 1986. The claimant asked for an oral
hearing, a request to which I acceded. At that hearing she was represented by her husband,
whilst the adjudication officer appeared by i'vliss K Lee of the Solicitor's Office of the
Departinent of Health and Social Security.

3. The facts of this case are not in dispute. On 26 August 1985 ttie claimant, who had
been born in the Republic of Ireland and had lived there all her life, came to join her
husband in the United Kingdom. Prior to her arrival she had been working for some eight to
nine years as a computer operator for International Chemical Co. (Wyeth Laboratories) Ltd

n Dublin. After effecting certain domestic arrangements she made herself available for
employment on 2 September 1985, and on that day claimed British uneinployment benefit.

Notwithstanding the size of the file, the parties are now agreed on almost all of the
issues that have been ventilated. The adjudication officer's written subinissions to the
tribunal are, I understand, no longer challenged by the claiinant. At paragraph 19 there is a
convenient summary, which I set out below:—

"(a) the claimant is a person to whom tlie EEC Regulations apply;

(b) the. claimant does not sa tis f y the contribution conditions for Bri tish
unemployin eii t benef i t;

(c) the basic question at issue is whether her Irish contributions can be used to
enable her to satisfy the British contribution conditions;

(d) the Irish contributions can be aggregated if Article 67 of Regulation (EEC)
No. 1408/71 is satisfied;

(e) aggregation depends initially on the claimant having been insured under British
legislation iinrriediately before becoming uneinployed and she fails to meet this
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requirement;

5. The claimant's complaint, as I understand it frown the submissions of her husband, isthat as an immigrant worker she ought to be able to retain her rights to her Irish benefitsunder Article 69 of Regulation (EEC) No. 1408/71. That Article starts from the standpointthat a migrant worker wiII be entitled to the benefits of the Member State which he or shehas left. For it reads:—

"1. An employed or self-employed person who is wholly unemployed and whosatisfies the conditions of the legislation of a Member State for entitlement tobenefits and who goes to one or more other Member States in order to seek
employment there shall retain his entitlement to such benefits"

However, unfortunately for the claimant, it goes on to impose conditions. For it reads:—

"under the following conditions and within th- following li nits:—

(a) before his departure, he must have been registered as a person seeking
work and have remained available to the employment services of the
coinpetent. State for at least'-four weeks before -becoming unemployed.
However, the competent services or institutions may authorise his
departure before such time has expired;

(b) he must register as a person seeking work with the employment services of
each of the Member States to which he goes and be subject to the control
procedure organized therein. This condition shall be considered satisfied
for the period before registration if the person concerned registered within
seven days of the date when he ceased to be available to the employment
services of the State he left. In exceptional cases, this period may be
extended by the competent services or institutions;

(c) entitleinent to benefit shall continue for a inaximum period of three
months from the date when the person concerned ceased to be available to
the employment services of the State which he left, provided that the total
duration of the benefits does not exceed the duration of the period of
benefits he was entitled to under the legislation of that State. In the case
of a seasonal worker such duration shall-; moreover, be Ii~nited to the period
remaining until the end of the season for which he was engaged."

Apparently, before the claiinant's departure to this country she gave up her employinentwhilst she made preparations to leave. During this period she was not registered as a personseeking work — it would have been a fraud on her part to have allowed herself to be soregistered — and as a result she is unable to satisfy paragraph (a). It follows that she cannot
comply with Article 69.

6. The claimant contends that Article 69(l) operates unfairly and is in breach oi theprovisions of the Treaty of Ronne on freedoin of movement for workers and, in particular ofArticle 51 which obliges the Council to adopt such measures in the field of social security asare necessary to provide freedom of moveinent for workers. Her representative invited inetnost strenuously to refer the matter to the European Court in the hope that the Courtwould declare Article 69(l)(a) void and might construe the reinah>ing Articles in such a wayas t6 ensure that the claimant was not prejudiced by her reinovai frown the Republic ofIreland to Great Britain.

7. Miss Lee, in vigorously opposing the suggestion, drew to any attention three cases,
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namely 01, 121 and 796/79, Vittorio Testa, Salvino Maggio and CarmineVitale v. Bundesanstalt fur Arbeit [1980j ECR 1979. These three cases involved theconstruction of Article 69(l)(c) and the corollary thereto contained in Article 69(2). Thelatter provision reads as follows:—

"2. If the person concerned returns to the competent State before the expiry of theperiod during which he is entitled to benefits under the provisions of paragraph l(c), heshall continue to be entitled to benefits under the legislation of that State; he shalllose all entitieinent to benefits under the legislation of the competent State if he doesnot return there before the expiry of that period. —In-exceptional cases, this time-limit.may be-extended by the competent services or- institutions."
The European Court accepted the validity of Article 69(1)(c)and Article 69(2) ruling that:—

"A worker who returns to.the competent State after the three month period referredto in Article 69(l)(c) of Regulation No. 1008/7I has expired may no longer claim. entitlement, by virtue of the first sentence of Article,69(2), to benefits as against the. coinpetent State unless the said period is extended pursuant to the second sentence ofArticle 69(2)."

The Court considered the compatibility of Article 69(2) with Articles 08 ..to.5l..of.-the Treatyand also with the basic rigltts guaranteed under Community law. It concluded that"Article 69(2) of Regulation No. 1008/71 is not inco~npatibie with the rules on freedoin ofmovement for workers in the Community" and that "the penalty laid down by Article 69(2) inthe event of late return must likewise be judged in the light of the advantage granted to aworker by Article 69(l), which has no equivalent in national law". In other words the Courtlooked upon Article 69(l) as concessionary and there was no conflict with the provisions ofthe Treaty of Rome.

8. Though, of course, the Court did not specifically refer to Article 69(l)(a) — it waswholly irrelevant — the ~nere fact that it accepted the validity of Article 69(2) andArticle 69(l)(c) carries with it the necessary implication that it also regardedArticle 69(l)(a) as valid. After all, it treated the whole of Article 69(l) as concessionary.
9. It follows from this that the chances of the European Court, in the face of theirearlier decisions, taking the view contended for by the claimant's representative are reinotei the extreine, and if I were to refer the matter to the European Court, I would be involvingie Departinent in unnecessary expense, and perhaps encouraging the claimant herself or herhusband to incur considerable costs —and, iri r'ny judginent, all to no avail.
10. In any view, the law is perfectly clear, and I see no difficulty in construing the relevantArticles of Regulation No. 1008/71. The position is accurately set out in the subinissions ofthe adjudication officer to the tribunal, and the claimant si~nply cannot take advantage ofany escape route from disentitleinent under the Articles of Regulation No. 1008/71 orqualify for benefit within the provisions of the British legislation. It follows from this thatshe is not entitled to uneinployment benefit, and this appeal must necessarily fail.

(Signed) D.G. Rice

Cornrnissioncr

Date: 5 October 1987


