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Commissioner's File: CU/047/93

SOCIAL SECURITY ACTS 1975 TO 1990
SOCIAL SECURITY ADMINISTRATION ACT 1992

CLAIM FOR UNEMPLOYMENT BENEFIT

DECISION OF THE SOCIAL SECURITY COMMISSIONER

[ORAL HEARING]

1. My decision is that the decision of the social securityappeal tribunal was erroneous in point of law. I set it asideand remit the case for rehearing in front of a differentlyconstituted tribunal.
2. This is an appeal with the leave of the chairman from thedecision of an appeal tribunal dated 13 '.92 disallowing theclaimant's appeal from the decision of the adjudication officer.The tribunal held:

"The Appeal is disallowed.
1

(1) Unemployment Benefit is not payable to the claimantfrom 1 July 1991 to 21 October 1991 (both datesincluded).

(2) An overpayment of unemployment benefit has been madeto the claimant from 1 July 1991 to 21 October 1991(both dates included) amounting to 61,082.36.
(3) Unemployment Benefit overpaid from 1 July 1991 to23 September 1991 (both dates included) amounting to8814.56 is recoverable from the claimant by theSecretary of State."

The reason why the overpayment was not recoverable after23 September 1991 was that on 24 September 1991 the Departmentwas informed that the claimant was in receipt of a pension fromCourtaulds, which was the relevant material fact for the purposesof section 71 of the Administration Act 1992 (formerly section 53of the 1986 Act). This information was received after inquiriesas a result of the benefit office having received a P43(T) formfrom the Inland Revenue which alerted them to the fact that theclaimant was in receipt of an income.



3. I do not know when the claimant was born but at all materialtimes it was accepted that he was over 55.
4. The claimant had been employed by Courtaulds and had earneda pension, which, as I understand it, he could take whenever hewished. At some time, irrelevant for present purposes, but Ithink in September 1979, he left Courtaulds and started his owncompany, Circaprint Holdings Ltd. Unfortunately, that companywent into receivership in, I think, probably the Spring of 1991.Again the precise date is irrelevant.
5. On 16 April 1991, the claimant paid a visit to the localoffice of the employment service and saw a Mrs. Davey. On16 March 1992, she recorded her recollections ofthat visit (T5)

"(1) I remember taking [the claimant's] claim in April lastyear and questioning him about the pension referred toon 461 which he stated that he may or may not getbecause of company problems. He did not at that timemention any other pension and because of his situationregarding the one on 461. I prepared a statement ona UB589 which he signed.
"(2) There is no trace of the UBL Pen form issued 16/4/91having ever been returned."

The company referred to was Circaprint. The claimant made aclaim for unemployment benefit which was granted. The relevantpart of the claim form UB 461 appears at T16 where in answer tothe question: "Do you get or expect to get in the next 12 months 'pension from any past employment ...". He answered "Yes".Mrs. Davey then had him sign a form UB589 (T17) in which heundertook to repay should his pension — that was to sayhis Circaprint pension — cause any overpayments in benefit. Atthe same time he was issued with a pamphlet (T18) which statesinter alia:
"So you must tell us at once if ...you reach the age of'55and receive an occupational pension (from a previousemployer) or personal pension."

Finally, at that meeting the claimant was issued with a form UBL81 (Pen). That is the relevant form which should be completedwhen a claimant is over 55 and receives a pension. In herstatement (T5) Mrs. Davey had said that the form she issued wasnever returned. However, a form UBL 81 (Pen) was received in theOffice on, I think, 15 November 1991 and in her evidence to thetribunal Mrs. Davey said that that was the form she had issuedat the April interview. She said, "I know this because it hasmy writing on it." However, someone called P.E. Fraser sent theclaimant a form on 14 November 1991 (Document 61) which hereturned on 15th. I do not however think that anything turns onwhich form was the form the claimant completed, whether thatissued by Mrs. Davey or that issued by P.E. Fraser. In anyevent, the original form has been lost.



6. Some time in May 1991 the claimant decided to take the
Courtaulds pension and, according to a letter from the pensions
Administration at Courtaulds, he was paid this as from
1 July 1991. This was a pension at the rate of 6755.73 per
month, or 2174.40 or thereabouts per week. The pension was
therefore in excess of 635 and clearly unemployment benefit would
have abated under section 31 of the Contributions and Benefits
Act 1992 (formerly section 5 of the Social Security (No. 2) Act
1980).

7. On 12 July 1991, the claimant called at the Unemployment
Benefit Office at Ashford. In evidence before the tribunal, the
claimant stated that he told the officer he was receiving the
Courtaulds pension and was told not to bother about that pensionuntil he knew what he was going to get by way of a Circaprint
pension. He said at the hearing before the Tribunal, "I strongly
dispute that I was told the effect on Unemployment Benefit ofreceiving an occupational pension". Yet, I note, by. way of
comment, he had been given the pamphlet (T18) to which I have
drawn attention above, which sets out the point clearly.
8. He made a further call at the Office on 18 October 1991 at
which he says he was given similar advice.
9. The tribunal's record of the claimant's evidence appears inpara 4 of box 4 of the record of their proceedings (T45):

"The claimant's evidence is that on 12 July 1991 and again
on 18 October 1991 at Kent House Ashford he told a youngfemale clerk who did not appear to him to be veryknowledgeable that he was taking one of his pensions from'

company he had left 12 years ago but was still waiting toreceive his pension from the last company, and that he wastold by the clerk to wait until he received the secondpension and then advise the Department. The claimant inhis evidence to the tribunal said that he is sure he statedthat the amount of the Courtaulds's pension as about610,000 a year. The claimant said that he had made awritten note of the conversation at the time." (Myunderlining)

Since the claimant lived some little distance from the AshfordOffice, his claim was dealt with by post. During the period Julyto October 1991, a Miss Brightling and a Miss Everitt were theclerks normally dealing with postal claimants at that office andneither could remember interviewing the claimant on either of thedates but "other clerks would occasionally help out". It maywell be that someone else saw the claimant. This is the gist ofMiss Everitt's evidence and apparently Miss Brightling only addedthe information that when a person came in for any reason it wasnormally recorded on the claimant's records.
10. The Department's evidence is summarised in box 4 at T45 bythe tribunal thus:

"For the Department it is said that neither of the two



regular postal clerks could recall seeing [the claimant] on
12 July 1991 or 18 October 1991 and they stated the
procedures they would have followed had they been told bythe claimant that he was receiving an occupational pension.
The Department say they have no record of the claimant'svisit on 12 July 1991 or 18 October 1991 or of the
conversation referred to by the claimant."

The tribunal then gives their conclusions as follows:
"The tribunal has considered the possibility that on the
two occasions in question the claimant or a clerk or clerks
other than the two regular clerks who, having been toldthat the claimant in receipt of unemployment benefit, was
receiving an occupational pension of about E10,000 a year,
gave the same advice on each occasion to wait unti'1 theother pension was received and then advise the Department,
and made no record of the interviews as would be required
by the normal practice.
"The tribunal considers that the probability that any clerk
entrusted with interviewing the public, however
inexperienced, would give serious and prompt attention to
arranging for suspending the unemployment benefit of
someone who stated that they received an occupationalbenefit of about E10,000 a year, would report the matter totheir superior officer for that purpose, and would make arecord of the interview on the claimant's file.
"The tribunal finds that on the balance of probabilitiesthat the claimant did not disclose the material fact that.
he was receiving the Courtauld's pension, and the amount ofthat pension, in accordance with his recollection of events
and that he first disclosed those matters when he completed
form UB81 (Pen) in November 1991."

11. Before me, the claimant appeared in person and the
Department was ably represented by Miss S. Churaman. She put thecase on both a misrepresentation and a failure to disclose basis.It was accepted in the adjudication officer's submissions to the
Commissioner (Document 64) that the declaration on the giro
cheque did not amount to misrepresentation but the declaration
on the various UB 25(TF's) did (T26/29). It was submitted thatthis was a case like Jones v Chief Adjudication Officer (C.A.)
(1 July 1993). There was no qualification as there was inSharpies v. Chief Adjudication Officer (same date). I accept thesubmission. The question of disclosure is a straight question

. of fact. Which side is to be believed? But that question is
common to a claim for recovery whether based on misrepresentationor failure to disclose for, if the Department knew the true stateof affairs, they knew that the alleged misrepresentation wasfalse and they were not misled. Miss Churaman accepted this.
12. I now turn to the crunch point. The claimant says, and, asI have noted, he is recorded by the tribunal as saying, that he
had made a written note of the conversation at the time. He told



me that at the hearing before the Tribunal he had had the notes
in the file and said something like this, "Look, I'e got proof
here". To my mind it, stands out a mile that these notes are of
crucial importance, but I say that as a lawyer and a lawyer
possibly sees things in a rather different light from a layman.
In any event, I think it was extraordinary that the notes were

not put in evidence by the claimant or asked for by the tribunal.
When asked by me, Miss Charaman conceded that the tribunal should
have asked some such question as, "Is that document still in
existence? Do you have it?" But she says that the failure to
ask that question does not amount to an error in law. The

tribunal knew of the existence of the note but, all in all, on

the balance of probabilities, having heard all the evidence, they
decided that the conversation had not taken place as alleged by

the claimant--and- accordingly found against him. They did not,
however, know precisely what the note said since they did not see
it ~

13. The relevant note is a scrappy piece of paper (59) which
reads as follows:

"12.7.91 Conf. taking Courtaulds P. BGS to complete
this form once final pension arrangement agreed."

"Conf" means I think "confirm", and BGS is a reference to the
claimant. The note continues as follows:

"Aaain

At meeting at Kent House on 18.10.91 Agreed don't fill
this form in until CP Pension agreed & paid thus include.
with Courtaulds pension which I stated had started on
31.7.91."

The CP Pension referred to was the pension he hoped to receive
(::-::-::) from Circaprint. The Courtaulds pension had in fact started on

1 July 1991 and not on the 31st.

14. Now I put to Miss Churaman the proposition that the tribunal
was seis™dof- an inquisitorial jurisdiction and should have asked
for the document, and, in failing to do so, erred in law. I
cited to her ..R(S) 6/83 where the Commissioner said at
paragraph 7:

"7. ...It must never be forgotten that this jurisdiction
is inquisitorial, not adversarial. I am predominantly
concerned that justice is done, that it is manifestly seen
to be done and that no unfair or arguable unfair advantage
is taken of the claimant. Admittedly in this case, the
claimant had Counsel acting for him in the appeal, and a
higher degree of expertise would naturally be expected of
him than of a layman. But, in any event, even if Counsel
was at fault, this must not be allowed to undermine the
fundamental principle operative in this jurisdiction that,
as far as reasonably possible, the claimant's interests
shall not be put in jeopardy through inadequate



representation."

That is, I think, a passage helpful in its general guidance but
of course it must be viewed against the facts of that case. They
are simply that Counsel, who had drafted the application for an
oral hearing, had not specifically asked for an oral hearing by
inserting the word "Yes" in the appropriate space but had used
that space to deploy various far reaching arguments. Counsel had
also written, "Should an oral hearing be refused I would like to
reserve the right to submit further observations."-

Unfortunately that was overlooked. The Commissioner therefore
set the decision aside on the grounds that there had been a
breach of natural justice. It was then considered implicit that
that power existed, although absent from express mention in
regulation 3(1) of--the Social Security (Correction and Setting
Aside of Documents) Regulations 1975. That omission has been
rectified in regulation 11(1)(c) of the Adjudication
Regulations 1986 (and so far as a Commissioner is concerned in
regulation 25(1)(c) of the Commissioners Procedure Rules) by the
insertion in regulation 11(1)(c) of a power to set aside the
decision where "the interests of justice so require". I must
emphasise however that R(S) 6/83 concerned a Commissioner setting
aside his own decision. In this case I am not setting aside my
own decision but am being asked by the claimant to set aside the
decision of the Tribunal.

15. There has been further authority to the effect that para (c)"the interests of justice so require" has a very narrow ambit.
And in R(S) 3/89 the Commissioner said:

"I do not consider that the phrase "the interests of
justice so require" in regulation 25(l)(c) of the Social
Security Commissioners Procedure Rules alters this
conclusion at all. In my view that phrase must be confined
to cases whether there have been obvious mistakes or
procedural mishaps, major or minor, where there is no real
debate as to fact or law and where clearly something has
gone wrong with the Commissioner's decision. That is not
the same as one party's contention (not conceded by the
other party) that he does not agree with either the factual
or legal conclusions of the Commissioner in his decision."

That was also followed by the Commissioner in R(U) 3/89.
Recently a Tribunal of Commissioners in CI/79/90 (starred 79/94)
said:

"We cannot leave the present appeal without making some
general observations on the nature of the setting aside
procedure. We wish to emphasise as strongly as we can that
decisions of appeal tribunals and adjudication officers may
only be set aside under regulation 11 of the Adjudication
Regulations [i.e. by themselves] where one of the carefully
defined conditions in paragraph (1) exists and where the
adjudicating authority is satisfied that it is just to set
the decision in question aside. It is a judicial



procedure, not an administrative procedure to be invoked
whenever it appears convenient or where some doubt is felt
about the merits of the decision in question. It is
intended to provide a short, simple and speedy alternative
to the inevitably slow and complex process of appeal, where
something has gone wrong with the procedure leading to thedecision in question. But in order to maintain the properdivision between the two processes, setting aside under
regulation 11 must be kept within its narrow bounds."

Now I have made the point, and I make it again, that I am not
considering the case of an authority, whether a tribunal or me,setting aside their or my decision under the appropriate — and
narrow — statutory provisions. I am considering an appeal from
an appeal tribunal on the grounds — and these are the sole
grounds which I think can stand up — that the tribunal should
have exercised its inquisitorial jurisdiction, called for thenotes and by not doing so erred in point of law by being ofbreach of the rules of natural justice. I am not bound byregulation 11 or regulation 25 of the Social SecurityCommissioners Procedure Rules. I am concerned only with theprovisions of section 23 of the Administration Act 1992. And Icome back to the question "Was, in the wider circumstances ofsection 23, the appeal tribunal in breach of the rules of naturaljustice?" Now in considering that question I think I amjustified in going back to Diplock LJ's dicta in R v DeoutvIniuries Commissioner ex oarte Moore 1965 1 QB 450. At pps 487-8he said:

"Where, as in the present case, a personal bias ormala fides on the part of the Deputy Commissioner is not inquestion the rules of natural justice which he must observecan, in my view, be reduced to two. First, he must basehis decision on evidence, whether a hearing is requested ornot. Secondly, if a hearing is requested he must fairlylisten to the contentions of all persons who are entitledto be -represented at the hearing."
And at pages 489-90 he considered further the second rule:

"The second rule simply requires that a deputycommissioner, in determining an appeal, must give fairconsideration to the contentions of all persons who areentitled under the Act and regulations to makerepresentations to him

"Where, however, there is a hearing, whether requested ornot, the second rule requires the deputy commissioner (a)to consider such "evidence" relevant to the question to bedecided as the person entitled to be represented wishes toput before him; (b) to inform every person represented ofany "evidence" which the deputy commissioner proposes totake into consideration, whether such "evidence" beproffered by another person represented at the hearing, oris discovered by the deputy commissioner as a result of his
own investigations; (c) to allow each person represented to



comment upon any such "evidence" and, where "evidence" is
given orally by witnesses, to put questions to the
witnesses; and (d) to allow each person represented to
address argument to him on the whole of the case. This in
the context of the Act and the regulations fulfils the
requirement of the second rule of natural justice tolisten, to fairly to all sides

Now this case turns on a question of evidence and the credibility
of both sides. The claimant's contentions were that on
two occasions he had told someone in the local office at Ashford
that he had a Courtaulds pension. He said that he had recorded
the conversation. I appreciate Miss Churaman's point that the
tribunal was told that the notes contained a record of the
conversation, and therefore the Tribunal was not ignorant aboutthat. But the tribunal rejected the claimant's contentions andI do not see how they could have fairly considered the claimant's
contentions to the degree that they decided to reject them,
without satisfying themselves as to what the notes actually didcontain. Contemporaneous documentation is always significant
evidence. If the notes had no longer been available that would
have been a different matter. But I come to the conclusion,
bearing in mind the nature of the jurisdiction that the tribunalexercises that the sort of question that Miss Churaman suggested(see paragraph 12 above) was one which I think stands out a mile
and should have been asked by the tribunal. In exercising theirinquisitorial jurisdiction I do not for one moment suggest that
they must root out everything: if however an obvious questionarises which should be asked then, they should ask it. In my
judgment, the tribunal should have asked for the notes and I do
not see that they could fairly have considered the contentionsof the claimant and fairly rejected them without having seen the
notes, if they were available — as they were.

16. My decision is therefore as set out in paragraph 1 above.
The new tribunal is to examine the notes and consider them in thelight of all the other evidence. For all I know it may well bethat they may reach the same conclusion but that is not a matter
on which I express any view nor would it be proper to do so. In
considering the notes, they should make a finding as to whether
they were made contemporaneously,--for-obviously notes made after
the event lost credibility.

(Signed) J M Henty
Commissioner

Date: 26 August 1994


