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Decision

1. This appeal by the Board of Inland Revenue ("the Board" ) does not succeed. I

con lirni.,ilthough for slightly different reasons, the decision of the Wakefield tribun,il

ol 22"'ugust 2001. I substitute my own decision. This is to the effect that the
cl'llmant is (subject to the mathematical calculations) entitled to working families tax

credit ('FTC") in respect of his claim made on 22" January 2001. I remit to the

Board the precise calculation of any entitlement on this basis. In the event of any
dit'ficiilty with this or failure of the parties to agree the appropriate calculations, either

parti m'iy refer the matter back to me for decision on this point.

B.ickuro un d and Procedure

2. l'he claimant was born on 18"April 1966. He is a lone parent with a son who was

born on 26" April 1999.On 6'" September 2000 he became a full time Youth
C)ft'ending Team Officer for the local Metropolitan Council ("the Council" ). The
Counci I covers an area in England. The claimant's task was to liaise with young
offenders alld with people who could offer them work opportunities. He was

'ippoillled under the Council's Positive Action Training Scheme ("PATS").The legal

basi» on which he was working is the subject of this appeal.

3. I he C.'ouncil's fact sheet on the PATS states as follows:

"
I he Council targets people with disabilities and people from the black and

ethnic minority communities because of their under-representation in our
workforce. At the end of a [PATS] placement the trainee will have a
qualification and work experience which will enable them to apply for Council
illld other vacancies with more confidence and a better chance of success.

A total of 10 placements are being offered this year for people with

disabilities. Training Placements are for 37 hours per week and will last for 2

i e,irs. They include work experience, internal training courses and a college
course of study on a day-release basis.

I rainees receive a training allowance of f6000 during their first year which is

h1cl eased by a cost of living increment (3'10) last year during the second year.
'l'his is currently exempt from income tax and NI deductions. Trainees do no(

have employee status and do not accrue employment rights from their time on

the scheme.

1 he PATSs are funded from the Council's mainstream budget. There is no

external funding at the present time".

4. On 22"'lanuary 2001 the claimant made a claim for WFTC. On 7" February 2001
the Board decided that there was no entitlement to WFTC because the claimant "was

not in p,iid work for at least 16 hours a week". On 16"February 2001 the claimant

appealed to the tribunal against the decision of the Board. The tribunal considered the

matter on 2'2"" August 2001 and allowed the appeal. On 15'" November 2001 a
District Chairman of the tribunal granted the Board's application for leave to appeal

to the Social Security Commissioner against the decision of the tribunal.
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5. 'l'he 13oard's submission to the tribunal raised a number of arguments based in
essence on treating the claimant as a student. They were not considered by the
tribunal and were not further referred to in the submissions to the Commissioner from
th» Board. lt is not necessary for me to consider them. I simply note that it is possible
t'or students to be entitled to WFTC (see, for example, the detailed provisions in
re ulations 37 to 45).

The L.e al Framework

6. Section 128 of the Social Security Contributions and Benefits Act 1992 provides
that subject to other conditions of entitlement, a person is entitled to WFTC if, at the
date of claim, he is "engaged and normally engaged in remunerative work".

7. Regulation 4 of the Family Credit (General) Regulations 1987 (as amended) deal»
v:ith th» question of who is to be treated as engaged in remunerative work. So far as is
relevant it provides as follows:

(1) For the purposes of... the Act as it applies to [WFTC], and subject
to paragraph (3), a person shall be treated as engaged in remunerative
work where-
(a) the work he undertakes is for not less than 16 hours per week;

(b) the work is done for payment or in expectation of payment; and

(c) he is employed at the date of claim ...

(2) A person who does not satisfy all the requirements of sub-

paragraphs (a) to (c) of paragraph (1) shall not be treated as engaged in

remunerative work.

(3) A person who otherwise satisfies all the requirements of paragraph

(1) shall not be treated as engaged in remunerative work insofar as-

(a) ".
(b) ".
(c) he is engaged on a scheme for which a training allowance is bein<

paid ...
l he Issues

8. The original decision on the claim was confused. It was based on a finding that th»

claimant was not "in paid work". However, the phrase "paid work" is used in neither
the Aci nor the regulations. The requirements in regulations 4(1)(a) and (b) were
obviousl) satisfied. The claimant was working for more than 16 hours weekly and
v'as doing so for and/or in expectation of payment. The questions are whether he
satistied the condition in 4(1)(c) and whether he was excluded by the provisions of
4(3)(c)

ctc 4880 2001



Th» I'ribunal's Reasonine

9. The basis of the tribunal's conclusion that the claimant was entitled to WFTC is
louiid in the following extracts from its full statement:

—7. The tribunal took the view that it was its duty to look in more detail at the

(s pe of work involved, the method of payment, and the general provisions
with regard to the [claimant's] employment.

8....the pay cheque issued by the Council ...shows that the [claimant] is paid
'i salary rather than a training allowance.... Although he has fixed hours of
work he has to adopt some degree of flexibility in certain circumstances
depending upon the job's requirements. For example, he may have to see
people out of working hours. He also has 22 days per annum holiday
entitlement.

9. Additionally, in connection with his job [he] has to use his own car for
travelling (for example to visit young offenders that he has to help in
connection with his job ...).For this he gets a specific mileage allowance.
Additionally, if in fact, for any reason, he is unable to do his own assigned job.
then there is a facility to enable him to go on to redeployment to a job that he

can do. This is identical to the provisions for all employees of [the] Council.

10. Accordingly, although [his] role with [the] Council may be labelled a
training scheme the Tribunal was persuaded ...that it was a training scheme in

nance only and that in reality [he] was doing a worthwhile job under normal
conditions of employment that applied to all employees of the Council and.
perhaps most importantly, it was clear from documentary evidence produced
that [he] was receiving a salary and ...was entitled in addition to a mileage
allowance for travelling undertaken by him in his own vehicle."

10. Clearly. the tribunal was wrong to say that the conditions of employment applied
to,ill einployees of the Council. However, there was no intrinsic reason why the
claimant could not have been employed on conditions of employment that did not

apply to all employees of the Council.

Re iilation 4<1)<c) —Employed at the Date of Claim

7'h» B~iul d '» Argument

11. Bel'ore me the Board argues that the claimant is not "employed". The argument is

that;ilthough the word "employed" in regulation 41(1)(c) is not defined, regulation
2( 1 ) does define the term "employed earner" by reference to section 2(1) of the 1992
Act.

12. Contrasting the definition of "self-employed earner" in section 2(1)(b), sectioll
2(1)(a) provides that:
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2(1) In this Part of this Act and Parts II to V below [my emphasis]-

(a) "employed earner" means a person who is gainfully employed in

Great Britain under a contract of service, or in an office (includin<

an elective office) with emoluments chargeable to income tax
under schedule E ...

13. However, even if the word "employed" in regulation 4(1)(c) can be defined by

reference to the phrase "employed earner" in regulation 2(1), the definition in section

2(1) of the 1992 Act applies to Parts I to V of the 1992 Act. These deal with

contributions, contributory benefits, and non means tested benefits. Section 128

appears in Part VII of the Act, which has the general heading "Income-Related
Ben»tits". -I he 1987 regulations (as amended) are made either under section 128 or

under different legislation, but not under Parts I to V of the 1992 Act. Thus, the

ari um»nt put by the Board fails.

7'A» in~ om» Support Position

14. 1'he evidence shows that for income support purposes participants on the PATS

are treated as being in remunerative employment. However, it seems that although

this is the practice of the Benefits Agency (which I would not wish to discourage) it Is

does not seem to be based on any legal ruling that can assist in this case.

l- »it~A«si» on the "Date ofClaim "

15. I'h» Board is really seeking to put the emphasis on the concept of "employed" in

i.»gulation 4(3)(c). However, the provision makes more sense if the emphasis is put on

tll» ref»i»lice to "date of claim".

16. 1-'irst. it is clear that self-employed people can be entitled to WFTC. Section

128(1)(b) of the 1992 Act refers to "being engaged and normally engaged in

remun»rative work". It does not refer to being employed. Regulation 21 to 23 of the

1987 re ulations set out rules for relevant calculations in relation to self-employed

claimants tor. WFTC.

17. Second. if the Secretary of State were correct, a claimant could be working for at

least 16 hours per week for payment but not be employed. What then would he be'?

Entitlement to WFTC (if other conditions are satisfied) is not excluded for those who

al e se(1-»mployed, independent contractors, office-holders or students. A claimant

v:ho v;is unemployed or a non-working employer would already have failed the test

in r«gul ation 4(1)(a).

18. 1'he correct approach is to see regulation 4(1)(c) as a provision about timing.

When is it that the claimant must be working for at least 16 hours a week for or in th»

expectation of payment? It is (subject to other detailed provisions in the regulations)

ai the date of claim that this must be the case. The word "employed" in regulation

4(1)(c) is simply shorthand for the provisions in 4(1)(a) and 4(1)(b).
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i rnlrl<ri nient of Claimant

19. ln any event, I refer to what Lord Justice Somervell said in Cassidy —v-Ministry of
1-lealth [1951]2KB 243 at page 352: "One perhaps cannot get much beyond this, was
the contract a contract of [employment] within the meaning which an ordinary person
v, ould <i ve under the words?" In the present case, the claimant had what looks like a
contract ol employment with the Council. He could be employed but not (as the
C'ounci I s fact sheet put it) accrue "employee rights" in the sense that those employed
ulldei different conditions of employment might be able to. However, this provision
«ould not by itself be read as excluding rights conferred by the general law and could
not by itself define the nature of the relationship.

Re<~ulation 4(3)(c) —Training Allowance

20. TI.aining allowance" is defined in regulation 2(1) (for England) by reference to
all al lowallce payable out of public funds by a Government Department or by or on
behal1 Ir1'he Secretary of State or the Learning and Skills Council for England. The
evidence 1'rom the Council's fact sheet shows that none of these was the source for the
pai ment to the claimant. Accordingly, what he was paid was not a -training
allov ance" within regulation 4(3)(c). The tribunal also reached this conclusion but bi

di I'I'ei'cnt route which does not appear to be correct, this matter being dealt with bv

del inItion in the regulations.

21. I appreciate that the Council's fact sheet also stated that the payment "is currentl~
excillpt from income tax and NI deductions". I assume that the exemptions have been
a reed with the Board since the Council itself has no power to provide for such
exelllptions. However, it cannot be right that the Board, by agreeing tax concessions.
c,in exclude a claimant from entitlement to WFTC (also administered and financed by

the Boiii.d) which in nearly all cases would be worth far more to the claimant

C'one 1 iision

22. 1:or the above reasons this appeal by the Board does not succeed and I made the
de«ision in paragraph 1 above.

H. l.evcnsoll
C onlnl issioneI

14th Mi» 2002
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