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1.
My decision is that the decision of the Stoke on Trent social security appeal tribunal dated 10 August 1993 is not erroneous in point of law.

2.
This is an appeal by the claimant to the Commissioner with the leave of the Commissioner against the decision of the appeal tribunal in respect of the decision of the adjudication officer first involved in these appeals.

I held an oral hearing at Cardiff Crown Court on 18 July 1994. The claimant was present and was represented by Miss Jane Foulser, Barrister of 32 Park Place, Cardiff. Mr Huw James the Regional Solicitor to the Department represented the adjudication officer. To both of them I am indebted. The facts of the case are dealt with in box 5 of the written submission of the adjudication officer first involved in these appeals to the appeal tribunal. In respect of those matters and of the submission dated 14 November 1993 of the adjudication officer now involved in these appeals the claimant has had the opportunity to comment and I have his observations dated 29 November 1993. I also have the submissions made orally at the hearing by Miss Foulser. No useful purpose save as I do in this decision is to be served by my setting out these matters afresh here.

3.
The relevant statutory provisions are referred to in box 2 of the written submission of the adjudication officer at page 168 of the case papers. Nothing is to be gained by my setting out those references afresh here.

4.
In her able address to me Miss Foulser submitted that there was a point of law whether the Department can require a repayment as the Department has not retained documentary proof. She helpfully took me through the facts and history of the case and the various hearings before the appeal tribunals resulting in a reduced claim for repayment of £918.57. She informed me that the claimant did not accept this or any other figure. She referred me to letters sent to the claimant and to the claimant's accountants in 1985, 1986 and 1987 and informed me that neither the claimant not the accountants received any of the letters. She said that possibly the claimant's records were mixed with someone else. She submitted that the burden of proof is on the Department and "how can the Department prove that it is owed some £900 odd when the records were destroyed". There is a discrepancy between the original amount claimed and the latest one of £918.57. She referred me to the decision in R(IS) 11/92 and to paragraph 5 thereof and submitted that what evidence there is is unreliable.  The fact that the sum was varied supports this view. The adjudication officer should have taken account of all available evidence there was no available evidence. In reply Miss Foulser submitted that what the claimant should have received was not evidence of what he actually received. The best that the Department have is not good enough.

In his helpful address to me Mr Huw James adhered to the written submission of the adjudication officer dated 14 November 1993 and submitted whether the documents now existed or was not a material matter. The destruction of the documents was a routine matter. Repayment in the instant case of overpayment did not here depend on non-disclosure. Mr James referred me to regulations 5 and 6 of the Computation of Earnings Regulations 1978. It is no disrespect to the two advocates who appeared before me that I do not set out in full their useful submissions made at the oral hearing.

5.
In my judgment the decision of the appeal tribunal is not erroneous in point of law. My jurisdiction is in respect of error of law and what is an error of law is helpfully dealt with by the Commissioner in decision R(I) 14/75. On no other grounds can I set aside a decision of the appeal tribunal. As to the second ground of error adumbrated by the Commissioner in their decision that is that the decision is not supported by any evidence - the appeal tribunal here had evidence before them and their decision was on the balance of probabilities. The claimant did not deny that payments were made and he put the Department to proof in effect he said "You prove it and you cannot.". There was evidence before the appeal tribunal as to what he should have been paid and the burden of proof is on the grounds of probabilities. The facts are not for me to decide - my role is to decide whether there was an error of law in respect of the appeal tribunal's decision. As indicated above it was supported by evidence and the burden of proof is on the balance of probabilities. I turn therefore to the issue of perversity. That is that the facts found are such that no person acting judicially and properly instructed as to the relevant law could have come to the determination in question. That is a high hurdle for any claimant to surmount and I cannot see that the claimant has so done in the instant case. As to the routine destruction of documents that is to my mind fully covered by the decision of the Commissioner in decision R(IS) 11/92 and there is no suggestion of malice on the part of the Department in the instant case. As to whether letters were sent or not this is immaterial to the issue before me. Finally I refer to regulations 5 and 6 of the
Computation of Earnings Regulations 1978. Repayment is mandatory in the instant case. This is not a case depending on non-disclosure. Repayments are mandatory here as interim payments are involved. For completeness I would add that I cannot see that any of the other three errors of law adumbrated by the Commissioner in decision R(I) 14/75 are breached. Although the record of the appeal tribunal is perhaps not as full as it might be it is to my mind clear what they said and what they meant. In conclusion I would add that Miss Foulser put forward all possible arguments on behalf of the claimant's case and put forward with dexterity her submissions.

6.
In accordance with my jurisdiction my decision is as set out in paragraph 1 of this decision. As indicated above I am a creature of statute. My jurisdiction is in respect of error of law. I have no overriding or supervening powers.

7.
Accordingly the claimant's is disallowed.

(Signed) 
J B Morcom Commissioner

(Date) 
20 September 1994

