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SOCIAL SECURITY ACTS 1975 TO 1990
CLAIM FOR INVALIDITY BENEFIT

DECISION OF THE SOCIAL SECURITY COMMISSIONER

Name:

Appeal Tribunal: Mansfield

Case No: 4/18/03456

1. My decision is that the decision of the social securityappeal tribunal is erroneous in point of law and accordingly Iset it aside and remit the case for determination to a new socialsecprity appeal tribunal who should have regard to what I have-aid in the course of this decision.
This is an appeal by the claimant against the decision ofthe Mansfield social security appeal tribunal, given on3 July 1989, which decided that invalidity pension was notpayable to him from 1 August 1988 to a and furtherthat invalidity benefit, in the sum of E.1,781.94, had beenoverpaid to him and was recoverable under the provisions ofspec Ton 53 of the Social Security Act 1986.

3. The claimant at the time of the adjudication officer'~ecision was aged 64 yea s. He had been a mine worker. From6- June 1986 to 13 August 1986 he received sickness benefit andthis was followed by invalidity benefit. His doctor certifiedthat he was incapable of work because he suffered from
: angina pectoris. A medical officer of the Department of Healtharid.„'Social Security reported on 1 August 1988 that the claimantwas"not examined because his incapacity for work was not in doubtand there was no need for him to be referred to the Department'sdoctor again. It would appear that the report of thedepartment's doctor was not before the tribunal. It would havesupported the claimant's case. But in any event the only medicalevidence before the tribunal went to prove that the claimant wasincapable o=- work.

4. The claimant's son is a partner in a manufacturing firm.The claimant attended at the firm's place of business and didsome work there. The tribunal found as fact that from thebeginning of August 1988 he had, for a minimum of two days aweek, until 25 January 1989 attended there; On those days hetook the son's dog for a walk. He made tea for the employees.He kept the factory clean by sweeping it and he drove the firm'svan to deliver goods. He did not receive any payment for thesectivities. The case for the ~c adamant was that his doctor hadadvised him to find a new interest as he was becoming depressed



and bored and consequently he began "pottering about" at the
factory and this had been of great therapeutic value to him.

5. The tribunal's findings of fact were as follows:

[The claimant], aged 64, a redundant mine worker,
received sickness benefit from 6 June 1986 to
13 August 1986 and invalidity benefit from
14 August 1986. He suffers from angina pectoris.

2. From the beginning of August 1988 [the claimant] has,for a minimum of two days per week (until
25 January 1989 for the purposes of this appeal)
attended at the factory of Mansfield Fabrications (his
son being a partner in the business carried on there)
and carried out functions including:—

1) Taking his son's dog for walks.

2) Tea making for the employees (approximately 8 in
numbers).

3) Keeping the factory clean by sweeping up.

4) Driving the firm's van to deliver the firms
goods.

3. [The claimant] received no payment for thoseactivities.
4. [The claimant] did not disclose those activities tohis local DSS office."

The tribunal decided that invalidity benefit was not payable to
thd claimant from 1 August 1988 to 25 January 1989 (both dates
included); and, also, that invalidity benefit in the sum of
K,1,781.94 had been overpaid to him during that period and such

- amount was recoverable from him. The reasons for the decision
were as follows:

"The tribunal is satisfied that the Adjudication Officer
had power to review his decision awarding invaliditybenefit, for the reasons set out in paragraph 6.1 of thatofficer's submission on Form AT2.

Taking all evidence into account, the tribunal 's satisfiedthat, on a balance of probabilities, [the claimant] was not
incapable of work during the period from 1 August 1988 to
25 January 1989. During that period, he was performing
functions at Mansfield Fabrications'here is conflict of
evidence as to the regularity of such performance, to theextent that [the claimant's] evidence in his appeal letter
and verbally to the tribunal today conflicts with his
signed statement dated 16 January 1989. The tribunal isnot convinced by [the claimant's] explanation that he
thought that statement only related to a two week period of



investigation. [The claimant] did not appear today to beconfused in any way and the tribunal incline to view thatif it were not the case he would not have permitted thestatement to give the impression that on a regular basissince August 1988 he had been carrying out light duties(van driving delivering goods, sweeping up) for 5'/, hoursper day.

The tribunal appreciate that [the claimant's] motives inperforming such functions may have been activated byboredom and a desire not to be inactive. However, thetribunal's task today is to decide whether [the claimant]is incapable of work (meaning work full time or part time,which the claimant can reasonably be expected to do and forwhich an employer would be prepared to pay).
On all the evidence, the tribunal takes the view that [theclaimant], in spite of his age of 64 and his heartcond'ition, is capable, at least on a part time basis, of ajob involving sweeping floors, making tea and van drivingand delivering (for journeys which can, on his ownevidence, last as long as 2 hours).
In the tribunal's view, the fact that [the claimant] hasnot been paid by his son's firm for the activities he hasundertaken at Mansfield Fabrication is not conclusive.
The tribunal takes the view that the activities which [theclaimant] has undertaken are not negligible and are of suchextent and nature to establish that there is work which hecan reasonably be expected to do and for which an employerwould be prepared to pay.

The tribunal has also considered Unemployment, Sickness andInvalidity Benefit Regulation 3(3). Despite the twoletters from Dr the tribunal does not considerthis to be a case in which it should exercise itsdiscretion under regulation 3(3)(ii). In [the claimant's]case the tribunal does not consider that the sole nature ofhim performing the functions at Mansfield Fabrication wastherapeutic. It appears to the tribunal that the natureand extent of the activities undertaken take this case outof the type where a doctor advises minimal exercise toassist physical or mental recovery or well being. On theevidence in this case, as shown above, the tribunal hasaccepted that [the claimant] was regularly sweeping floors,van driving and delivery for comparatively long periods.To the tribunal, that precludes the exercise in [theclaimant's] favour of the discretion given byregulation 3(3).
The result is that in the tribunal's view [the claimant]was not during the period at issue incapable of work andwas not to be deemed so incapable.
It follows that invalidity benefit was overpaid to him



during the period from 1 August 1988 to 25 January 1989.
The tribunal decided that [the claimant's] attendance and
performance of functions at Mansfield Fabrications was a
material fact within section 53 of the Social Security
Act 1986."

6. Section 15 of the Social Security Act 1975 provides for the
determination of days for which benefit is payable. In so far
as this appeal is concerned, it is section 17(1)(a)(ii) which isrelevant. It is there provided that to rank a day as one of
incapacity. for work ,a C la'iiiiant-must On that day either actually
be incapable..of work by reason of some specific disease or bodilyor mental. disablement or be deemed in accor'dance with'regulationsto.be incapable -of .work.. In so far as the question of deemingis concerned, it is regulation 3(3) of the Social Security
(Unemployment, Sickness and Invalidity Benefit) Regulations 1983
which fall for consideration; it is as follows

"(3) A person, who is suffering from some specific diseaseor bodily or mental disablement but who, by reason only ofthe fact that he has done some work while so suffering, is
found not to be incapable of work by reason thereof, may be
deemed to be so incapable if that work is

(i) work which is undertaken under medical
supervision as part of his treatment while he is
a patient in or of a hospital or similar
institution, or

(ii) work which is not so undertaken and which he has
good cause for doing,

and from which, in either case, his earnings do net exceed
E,27.00 in the week in which that work is performed."

Whether a claimant„is incapable of work is a question of fact tobe determined by, a tribunal on the evidence before them. Medical
opinions on incapacity are of assistance to the tribunal but the
opinions of the doctors can be defeated by evidence as to theclaimant's actions. A person may be found not to be actuallyincapable of work because of work he has done while suffering
from bodily or mental disablement. However regulation 3(Q3 ofthe Social Security (Unemployment, Sickness and InvalidityBenefit) Regulations assist claimants who are suffering from aspecific disease or boyy or mental disablement and are foundnot to be..actually,....incapable of work because of work which'they
have done while so suffering. The regulation allows a tribunalunaa discretion to deem a claimant incapable, if the conditionsprovided for by the regulation are satisfied. It is accepted bythe adjudication officer now concerned that on the basis of themedical evidence before the tribunal the claimant was incapableof work. There was the evidence however concerning 'his
d
abc ivities at the son's factory and the basis of the

tribunal'cisionwas that the claimant had done some work and it is for
una s

this reason that they found he was not incapable of work. Thetribunal went on to consider the effect of regulatio'n 3(3). They



had found as fact that for a minimum of two days per week the
'laimantcarried out functions at the factory and they went on

to say that these "are not negligible and are of such extent and
nature to establish that there is work which he can reasonably
be expected to do and for which an employer would be prepared to
pay". Clearly the first category of work provided for in
regulation 3(3) could not be relied upon by the claimant but he

. sought to bring himself within the second category of work. Itis true that there was no prior advice by the claimant's medical
practitioner relating to the=desii.ability of this work. But, as
was held in CSS/5/87, prior approval by a doctor is not a
pre-requisite ~or aTlowance on the second category of work. The
Co¹issioner stated that it was sufficient if after the event a
doctor is prepared to say that the work done had a therapeutic
value. In the case before me the claimant relied on CSS/5/87 and
supplied two letters from his doctor. The tribunal said that
despite these letters the members did not consider the case to
be one in which it should exercise its discretion under
regulation 3(3)(ii); they did not consider that the sole reason
for the claimant's performing functions at the factory was
therapeutic. /It appeared to them that the nature and extent of[the activitie~ndeitaken put t1ie case out of the category where~
-i doctor advises minimal exercise to assist physical or mental
recovery or,„weii being.. It is for the tribunal, in the exercise
of its discretion, to come to a conclusion on the matter providedfor in regulation 3(3); I am in no way entitled to substitute my
view of the evidence for theirs. I am however required to
consider whether the members have erred in law in dealing with
the question. It seems to me they have. In exercising thediscretion under the regulation the members of the tribunal have
imported into it the concept of minimal exercise. There is

-'agthXng in regulation 3(3)..which-requires, the type of work to be //iiii < ~>l and the members . of the tribunal seem to have imported Ij::siich a requirement into it..
.7. The adjudication officer now concerned submits that the
tribunal have given insufficient reasons for deciding eitQer that
the condition of regulation 3(3)(ii) was not satisfied or in not
considering it to be a case in which to exercise its discretion
under the provision. He also points out that when deciding that
the claimant is not assisted by the provision, the tribunal have
made no findings as to whether he worked on every day and if not
whether he was capable of work on the days that he did not work.
The new tribunal should take care to avoid falling into similarerror.
8. It will be necessary for the new tribunal to consider theentire case afresh and to deal with the claimant's capacity for
work, both on the days he actually attended at the factory and
those when he did not. They should also have regard to the
medical evidence and make a finding of fact on the basis of it.It will also be necessary for them to consider the deemingprovision in regulation 3(3)(ii); and the claimant will be well
advised to provide medical evidence which takes account of the
work which he actually did. I also remind the tribunal, when
dealing with the question of the overpayment, to bear in mind



that the recovery is sought under section 53 of the SocialSecurity Act 1986 on the basis of failure to disclose; guidanceon that issue has been given by the Commissioner in R(SB) 54/83.

(Signed) J J Skinner
Commissioner

Date: 1 November 1991


