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Decision C.S. 5/78
1. This is the insurance officer's appeal from a decision of
the'orthing local tribunal given on 9 January 1978. The appeal
fails. The tribunal, .one member dissenting, reversed a local
insurance officer '.; .decision rejecting a claim for non-contributory
invalidity pension. The. tribunal held that the claimant, who is a
married woman. living with her husband, was entitled to such pension
from and including 17.iVovember 1977. We. heard the appeal on
30 August 1978 when Mr J P Canlin of the solicitor's office of the
Department of Health and Social Security represented the insurance
officer and Mr Nicholas Warren of the Gitizens! Rights Office
represented the claimant.

2. Entitlement to non-contributory invalidity pension (here-
inafter called "NC benefit") is derived from section 36 of the
Social Security. Act 1975. Through the operation of,.a commencement
Order NC benefit:first became payable to a married woman. living
with her husband on 'l7 November l977, which is the starting date
of the local tribunal's award. So far as relevant to this appeal
section 36 provides as follows:

"36.-(1) Subject to the provisions of this section,
a person shall be entitled to a non-
contributory invalidity pension for any day
on which he is incapable of work, if he has
been so incapable for a period of not less
than 196 consecutive days ending immediately
before that day.

(2) A person shall not be entitled to such a
pension if he is under the age of 16 or
receiving full-time education„'nd a .woman
shall not be so entitled if—
(a) she is married and either—

(i) she is residing with her husband, or
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(ii) ...or

except where she is incapable of performing
normal household duties".

(7) Begulatinns may prescribe the circumstances in
which a person is or is not to be treated for
the purposes of this section as incapable of
work, as incapable of performing normal house-

'oldduties or as receiving full-time education".

3. - The Secretary of State for Social Services has made 'only
limited use of. his power to make regulations under section 36(7).
Such use as he has made is contained in regulations 4, 13 and 13A

.'f:-the Social Security (Non-Contributory Invalidity Pension)
: Hegu3.-ations:1975 [SI 1975 No 1058j.-'egulation 4 provides

in'ffect'that for the purposes of NC benefit a day shall not be
treated as a 'day of incapacity for work unless it would be so
:treated"for'he purposes of contributory benefit. This has the
re's'Ult that incapacity for work for the purposes of section 36(1)
depends on proof that the claimant is incapable of work w'hich he
can reasonably be expected to do and for which an employer would
pay.

4. Begulatiom 13 and 13A were inserted into and became part of
:SI 1975 No 1058 by force of regu1ation 2 of'the'Social Security
(Non-Contri'1utory Invalidity Pension) Regulations: 1977 [SI 1977
No'312'j.''The latter instrument was made on 29 July:1977, and
thus closely preceded the date (17 November 1977) on which NC
benefit first became payable to married women. Regulation 13A,
so far as relevant to this appeal, provides as follows:—

"Circumstances in whic'h a woman is or's not to be
treated as incapable, of performing normal household
duties

13A.-(1) A woman shall not be treated as
incapable of performing normal household duties
unless she is so incapable by reason of some
specific disease or bodily or mental disablement.

(2) Where as a result of such a disease or
disablement a woman-
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(a) is unable to perform to any substantial
extent, or cannot reasonably be expected
to perform to any substantial: extent,
normal household duties; or

(b) in the absence of substantial'ssistance
from or supervision by another person, is
unable to perform to any su'bstantial
extent, or cannot reasonably be
expected to perform to any substantial
extent, such duties,

she may be treated as incapable of performing such
dut1eso

(y) Where a woman is living as a member of a
household in circumstances in which, were she
capable of performing normal household duties, .she
might ordinarily be expected to be responsible for
performing such duties in that household-

(a) if in the circumstances existing in tha't
household as they relate to the performance
of normal household duties therein she:
would fall to be regarded as incapable of
performing such duties, she may be so
regarded notwithstand%'ng that she would
not be so regarded in susbtantially
different household circumstances; and

(b) if in the circumstances existing in that
household as they relate to the performance
of normal household duties therein she
would not fall to be regarded as incapable
of performing normal household duties,
she may be treated as not so incapable
notwithstanding that she would be or fall
to be treated as incapable of performing
such duties in substantially different
household circumstances."

5 ~ Mr Canlin aocepted that the claimant has be'n continuously
inc-pable of work in terms of section )6(1) since 17 1Uovember 1977
He also accepted that she was ,o incapable. for 196 consecutive days
immediately preceding that date. In making this concession it was
not clear whether ho h"d considered regulation 1$('I)(a) of SI 1975
idio 1058 (as am nded by SI 1977 i~io 15 l2) which in effect provides
that for the purposes of determining entitlement to 'AC benefit in
the c se of a woman living with her husband, a day shall not be
treated as a. day of incapacity for work unless on that day such
claimant is..both inc..p=ble f work,".".d inc .~-.bio:~f p<.rforr~in. normal
hous"hold duties. 'I'hus, th claimant has to establish under section )6(2)th"t, he has been continuously i- capable of "ormal household dutie., sino<:
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17 I'~'ovember 'l977, and was so .incapable for..196 days immediately
proc':ding that date. The effective question in the appeal is
whether as..above she is and was incapable of performing norma1
household duties, it being conceded that if that is established,
sh" is and was incapable of work.

6. The claimant is aged 54 and sustained an extensive coronary
thrombosis in 'l97$ . She developed angina of effort. in l976, as
a resu1t of which she is incapable of sustained exertion and her
ability to perform household duties is thus severely restricted.
According to the evidence of the doctor who looked after her until
December 1977 (his. evidence was not before the loca1 tribunal) any
exertion,. however small, may bring on angina. On the other hand
there is some evidence. which does indicate that there are various
light household duties which she can perform without difficulty.
The local tribunal's decision in the claimant's favour was based
on a conclusion that the evidence brought her within the terms of
regulation 1y~A(2)(a). They found that "the claimant has proved
that she was and is incapable of performing normal household duties
to a substantial extent, viz. she cannot go shopping, do heavy
household work or household work which entails sustained exertion".
IIr Canlin accepted this finding, as do we, although he challenged
the conclusion which .the tribuna1 drew from it.
7. Mr Canlin's argument on regulation 1/A(2)(a) was as follows.
He accepted that by reason of her physical condition the claimant
is unable to perform normal household duties to a substantial
extent. He submitted however that the evidence leads to the
conclusion that the amount which she can do is also substantia1.
He went on to argue that a woman can only take advantage of
regulation 1/A(2)(a) if the amount she is able to do is less than
can properly be described as substantial. The way he put it was
that a person who is able to perform to a substantia1 extent normal
household duties cannot, for the purposes of the regulation, be
held to be unable to do so. We reject this argument. We are
prepared to assume, without deciding, that the amount the claimant
can do by way -of household duties is substantial. We accept (see
decision CSS 2/78, paragraph 6) that there is no logical difficulty
in concluding that a person is at one and the same time both able
and unable. to perform household duties to a substantial extent.
Furthermore, we appreciate that Mr Canlin's argument derives suppor+'rom paragraph 16 of CS $/78 (to be reported as Decision R(S) 5/78),.
However, it was not argued in that case that the real question was
the claimant's degree of inability rather than the degree of abili+y,
and it is that argument which as it relates to regulation 1/A(2)(a)
we now all accept as correct. The essentia1 point to note in our
judgment, is that regulation 'I/A(2)(a) is concerned not with what
a woman is able to do but with what, because of disease or disable-
ment, she is unable to do. Once it is found that what she is unable
to do is substantial — and Mr Canlin accepts that that is the
claimant 's position — then in our judgment she brings herself
fairly and squarely within the terms of the regulation; and it is
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no longer material to consider what she is able to do, or whether
that also is substantial.

8., Even if we had concluded that the claimant could not bring
herself within regulation 1/A(2)(a) we would nevertheless have
held that she is entitled to succeed under section $6(2) operating
independently. Mr Canlin. accepted that regulation 1%A .does not
exhaustively define the. circumstances in which a married woman
living with her husband may be treated for the purposes of
.".ection $6(2) as incapable of performing normal household duties.
ln order to satisfy the co~dition imposed by the subsection she
does not have to. bring herself within the regulation.. All that
the regulation does is to define particular circumstances in which
a w'oman may be treated as satisfying the condition.

Mr Canlin submitted that in order to satisfy section $6(2)
operating independently a woman must establish that she is totally
incapable, or only minimally capable, of performing household
duties. ln support of this he pointed out that under section $6(1)
a. person must be incapable of work in order to qualify for NC

benefit. He submitted that a woman who has a limited capacity for
household duties cannot be held to be incapable of work if she can
perform them to an extent sufficient to earn remuneration from an
employer (see Tribunal Decision R(S) 11/51, paragraph 6). There-
fore, he said, section )6(2) would be otiose unless it contemplated
virtually total incapacity for housework. We cannot accept this:

lO. In our judgment the explanation of the additional condition
for married women imposed by section )6(2) is to be found in
paragraphs 9 and 10 of the report by the National Insu ance Advisory
Committee ("NIAC") to the Secretary of State on the draft of the
Social Security (Non-Contributory Pension) Amendment Regulations
1977 Cmnd. 6900. These paragraphs, parts of which we quote below,
lead us to three. conclusions. First, that section $6(2) reflects
the legislature's concern that married women who rely on their
husband'" income:for support and occupy themselves with making a
home for their family should not be disadvantaged by the fact that
they do not qualify for contributory benefits in the event of
siCkness or disablement. Our second conclusion is that the question
whether a married woman i incapable of work for the purpose of
N C benefit has to be determined separately from and without regard
to her capacity for household duties. This view is consistent
with the terms of regulation lq~(1)(a) (supra), and was clearly the v:!ew
held by the draftsman of that provision. The provision envisages that
incapacity for work (section )6(1)) and incapacity for household
duties (section )6(2)) are separate conceptions each of which must
be independently proved. It thu'ollows that paragraph 6 of
Tribunal Decision R(S) 11/51 has no bearin,; on this case. Our third
conclusion is that section ~g6(2) invites, and is intended to invite,
a broad approach by the statutory authorities to the question whethe;:

woman is incapable of household duties.
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'll. At paragraph 9 of their report NIAC say:—

"Such women Lie those who rely on their husband'

income for support and occupy themselves with making

a home for their family] regard caring for their home

and family as their major occupations in the same way

that other people of working age regard their paid
employment. In considering whether society should

provide her with some income because she is handicapped
for work, it is not unreasonable to ask of an impaired
married woman who is not in work, not only whether she

is incapable of some other work for which an employer

would pay her, but also whether she is incapable of her
normal work (her housework). The two-part test
(incapacity for paid work and incapacity for household
duties) is quite clearly akin to the two-job test
(incapacity to do own job and incapacity to do any job
for which an employer would pay) applied to other
invalidity pension claimants"."

At paragraph 10 of their report NIAC say:—

"The Act does not proceed to define "normal household
duties" but provision is made for regulations to
prescribe the circumstances inwhich a person is or is
not to be treated as incapable of performing normal

household duties. It might have, been expected therefore
that..the draft regulations now under consideration
would have attempted to provide a detailed definition,
but.they do not do so. The Department have explained
.that from their long experience of the existing
incapacity benefits — sickness, invalidity and injury
benefits, all of which are paid on the basis of
"incapacity for work" — it has been found that leaving
to the statutory authorities the interpretation of
"incapacity" works well, enabling consistency to be

. achieved through the development of case law, while

also providing a degree of flexibility to enable
justice to be done in varying circumstances. Their
experience is that a wide variety of, circumstances
can be relevant to the question of incapacity for work

and they consider that an equally wide variety.'of
circumstances will apply to the question of incapacity
for normal household duties. It was for this r'eason

that no attempt was made in drafting the regulations to
define more closely the concept of incapacity for normal

household duties; the Department have advised us that
they are satisfied that to seek to make detailed
provisions in regulations would inevitably lead to
excessive rigidity and probably to many anomalies. It
could..of course also "educe the scope for claimants and

their representatives to influence the development of
generally acceptable broad standards."
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12. In the light of the above we reject Mr Canlin's submission
that in order to bring herself within. the exception in section
36(2) — operating independently and unaided by regulations — a
woman must establish that there are virtually no household duties
she can perform. That seems to us as unacceptable as the converse
view, namely th t she can be held to be so incapable if there are
any duties she cannot pe form. Incapacity in our judgment depends
on her establishing that by reason of disablement she is effectively
prevented from runn" ng her household in the manner to be expected
of a housewife in her circumstances, and o maintain it to the
standard appropriate to such circumstances.

13. Applying the above to the evidence before us, we are
satisfied that the claimant is, and has since 17 November 1977
been, incapable of performing normal household duties in terms of
section. 36(2) unaided by regulation 13A, and that she was so
incapable for the equisite period prior to that date.

14. Having regard to the view we take as to the effect and

scope of section 36(2) operating independe«tly of regulation 13A,
it may be asked what purpose that regulation serves. While it is
not for us to answer that question, it may be relevant to point
out that what the regulation does is to define in paragraphs (2)
and (3)(a) certain circumstances in which a married woman may be
treated as incapable of performing household duties. It follows
that these provisions are intended either to widen the scope of
section 36(2) or, alternatively, to make clear what might otherwise
be doubtful, namely that section 36(2) does not exclude a married
woman from entitlement if she satisfies the conditions they define.
Paragraphs l6 and 18 of the above-mentioned NIAC report indicate
that paragraphs (2) and (3)(a) are intended to ensure one or other
of the above purposes. In particular, at paragraph 16, the report
says: — "...regulation 1'A(2) has been inserted to ensure<that theaerraaC
claimant does not have to be totally incapable of all~ghous~ehold

duties. It requires her orly to be unable to perform the duties
'to any substantial extent'nd it a1so allows the claimant to be
treated as so incapable if she 'cannot reasonably be expected~
.o perform the duties to any substantial extent". Begulation
13A.(2) was as it seems to us made ex majore cautela but this
does not in our judgment justify a conclusion that section 36(2),
operating independently of it, has the effect contended for: by.
Mr Canlin.

l5. For technical reasons with wnich it is unnecessary to burden
this decision we limit our award of NC benefit to the period from

17 November 1977 to 'l5 February 1978, but our decision will
continue to apply in principle after the latter date.
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l6. Our decision is that non-contributory invalidity pension
is payable for the inclusive period 17 November 1977 to
15 February 1978.

(Signed) H J A Temple
Chief Commissioner .

(Signed) Hilary Magnus
Commissioner

(Signed) J N B Penny
Commissioner

Date: 8 September 1978
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