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tAlL SECURITY ACTS 1875 ~ 1850 , TN

APPRAL TO THE COMMISSIONEZR FROM A DECISION OF A BOCTIAL SECURLITY
APPEAL TRIBUNAL URON A QUESTION OF LAW:

DRECISION OF SOCIAL BECURLITY COMMISSIONER

Sosial Security Appeal Tridbunal: Stirling
case Mo %14 Q1734
N [ORAT, HEARING)

1. My decision is that-the decision of the soclal sequrity
appeal tribunal dated 8 January 1380 is erronecus in law and is
set aside, The 'ciaimant's case is referred te another tribunal.
for reconsideration.

2. Yhis is an appeal by the claimant with leave on & guestlon
of law against the above=-mentioned tribunal decision. The appeal
was dealt with at an orzl hearing held before me at which the
¢laimant, who gttended in, person, was represented by Mrs M .
Paterson, & housing benafits advisar with -Stirling. Distriect
Counail and the adjudication officer was represented by Mr D
Cagsidy of the Office of the Sollcmitor Lo the SecCretary of State
for Scotland. I am obliged to Loth Yepresentatives for thelr
submlissiong. ' ' :

3, The facts of this case, arising £rom & decision of an
‘" adjudication officer upon an sverpayment of hendfit of £3,974.02
satd to have ocourred in the period from 31 August 1584 to 14 May
1989, sufficiently appaar from the very clear detlsion of the
tribunal who made the Eollowing Findings of fact:i-~ ‘

Tihe appellant .ee..-.. is aged €2 and haw been receiving
supplementary benefit/income support since June 1979 which
has been payabla by order book since 13,.5.83. His wife
Maxry is sged 65. She became 60 on 27.7.84 and has been
recalving retirement pension since 2.3.84. Ehe 1is
soriously incapacitated by s stroke and receives attendance
allowanos and mobility allowance. Thea Tayler's have a non-
dependent son aged 25 who 1s working. :

Tn form A2 dated 1.6.86 Mr Tavier declared the recelpt of
attendance alliowance and mobllity allowance but did not
ddsmlose that hisg wife was receiving raetirement pension az
wall. Dox 7 of form A2 specifically refers to disclosure
of retirement penzion.
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In form AZ dated 6.5.89 Mr payior 4ld disclose in Box &

that his wife wag reseiving retirement panslon -of £20.72
per week. K ~ : :

The . Tribunal accepts that on ah unspecified date in July

1984 Mr Taylor wrota to the DHSS at Stiriing advising that

Wig wife would hecome 60 on n7.7.84. The purposa of that
notification was L0 ensura chat- his wife would staxt (- .
roceive retirement " pansion with ‘effact £rom her 60th "
hirthdsy. He made no Eurcher declaration of the racelpt of

jiw wife's raetirement pension until the form A2 dated

B# 5.; 894 I ) ! . e

Mr Petrie was recognised by Mr Taylor as the offlcer who

\_/ had visited him, am he thought, in the Spring of 1986 but
tha Tribunal £ind that this vigie in fact took place on
15.13,587 and that its’ gole purpose was to astaplish the
commercement date of the current crder book as to which
there was some confugion in thelx sffice racords.

The 'caloulation .of the aﬁllaqed syverpayment contalned in
document 5 of the casé Papers is accepted by both parties
as being correct.” . _

4. The tribunal in a majority decision upheld the decision of |
rhe edjudication offiser and found <that thete had been an -
overpayment of supplementary benefit/income support amounting to.
£3,874.02 which the Secratary of State was entitled to recover.
- mhe tribunal's reasons for thelr dacigion wera stated in the
Eollowing termsz= - oo o S - ' .
whe majority of <Lhe peibunal f£ind that although the
appellant notified .the Department in July 1884 of the
RN commancemant of his wife's zmetirement pension there was a
. oontinuing onus  on. him %o digclose this te the
Supplementary Benefit Section of rhe D&S and that he falled © ...
to make any further disclosure until 8.5.8%. Inpartlicular
.  The Failed to make disglosure in form A2 Aated 1.6.86 which
he pigned as belng a complete and correct statemént and
which specifically reguired ‘nim %to disclose retirement
pension. The majority fallowed ‘& line of reported cazes
. fnoluding R{SB) "15/87 at paragraph 29 and R{SB) 54/83 at
paragraph 15 which holds that the applicant must inform the
right Departirent ox office, Paragraph 18 of the lathaxr
mame makes it clear that the obligation is a oontinulng one
and that the claimant cannot git idly by while receiving
henefit at the incorrect rate. . '

The Sonisl Security Act 1936 by Sectlon 53 nakes provision
for the Secratary :of state's antitlement o racover an
everpayitent: if a parson hag misrepresented, whether
fraudulently or otherwise a material fact. Tha Trlbunal.
incep’csttha.t the misrepreosantation ky Mr Taylor was whally
nhooant. -
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‘wha dimsenting view in the Tribunmal was that by n

Lthe Department of his wife'sg approaching &60th gx?@ﬁéﬁ'{fg
July 18584, Mr Tavior had dope enough to disclogse the
position and that there had been no fallure to diselage up
£ill  31.7.88. Accordingly +the ovarpayment and - sum
ragoverable should he restricted to £2,717.46.%

2. In this appeal it was criginally contended for the alaimant
that section 53 of the Sopial Security Act 1986 ghauld n«;:l;?: hasve
beenn applied, or sheuld not have been applied throughout *he
period of overpayment. Reference was mads to gection 119 of the
Social Security Act 1975,  Howevar the overpayment in gquestion
Was an overpayment of supplementary benefit followed by income
gupport and seation 119 of the 1975 Act was. not applicable %o
thosa benefits. Section 20 of the Supplementary Benefits Act
1376 was applicable to supplementary benefit case=. The decizion
of tha Court of Appeal in Secretary of State for Social Security
\../ &nd another v Tunnleliffe, unreported, dated 13 Decanber 1990,
4 COpY Of Which ix included In the appeal papers, has established
that section 53 of the 1986 Aot iz applicable ko ovarpayment
decisions after & April 1587 notwithstanding that the part of the
pariod of the overpayment falls before that date. It follows
thaiithes §ribuna.l wara correct-in accepting the application of
gaection B3. .. . oeapc 0 e e SR

6. The declslon of the tribunal is however exroneocus in law in ..
my judgment in 2 other respeats. Tha £irst point iz a somewhat
technlcoal but nevertheless important one.' Although the tribunal
referred to section 53 of the 1986 Act thay d4id not make ;
refarence to section 53(4). ‘Under the provisions of that section
{subject to an exception in regulations which ig not here
appliceble) 1t was & pra-condition of the recoverabllity of an
overpayment under the sectlion that ihe decislong awarding the
benaefit Mea ‘reviged on review. The -adjudication officerts

. somavhat inacourate declsion which was under appeal in this caze .

\_~ burported to revise one decision enly, notwithstanding the periocd .

of fome 5 yearm and a2 chatige intha nature of benefit, and di4d - -~
$0 on the ground of Algnorance of material fact. There was
howavar necegsarily mora than one decision of an adjudieation’
officer involved and azx Mr Cagsidy very properly pointed oub the
ground of review of the earliest decision was presumably the
ocourrance of a relevant change of clroumstances eccurring during
the running of that award when the claimant's wifs began to
recelve retirement penmsion and the subseguent ground of reviaw
wag presumably ignorance of that material fact. ZHaving regard
to the terms of section 53{4) this matier should have heen desalt
with by 4the 4ribunal by caliing for identification of the
relevant decisions and a determination wpen the appropriate.
grounds of review. - '

7. In the second place the tribunal dealt with the clalmant's
notification in July 1984 and found it to be a notification to
the Department of BSotial Sacurity but not to the supplementary
benefit section mo that there was, in the view of the majoricy,
a continuing onus of disclosure on tha claimant thersafter and
2 subzequent fallure to disalose in June 1986, But the tribunal
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did not daalllwith tha qﬁeséi&n " whather 4

. n

t;;i? case disclosure wag reagonably to 'EEE fégfm&“ﬁ“tﬁf

gqa }Tfft .10 rﬁxf %a.g:ft;“a;:emniwghthaga following the claimant's mtte:
. _ - of- the partment ragardin

%gnfian for hie wife a letter was sent to him by thaglaf::?gggg:

die ng the office to which his supplementary benefit order book
racted him to notlfy re}want changes) in the following terms:-

"For Mrs Mary Tavlior -. .

. AS a femporary arrangement unt'ill wa can determine vour ¥u
-antitlement to retirement pension, payments will I:}; made Z;.é '
a provisional rate weekly by 8irochegue. The first payment

is enclosed and the peried it PeE
Girocheque. - pezd sovers i§ shown on the

» Yours faithfully

' . Mansger."

&. In these ciroumstances and having ragard o R(SB) 21/82 ag
approved in R(SB) 54/83 it was incumbent upon” the tribunal to
congider whether dizclosure by the clelment to the xzame office
of tha receipt of retivement pension by his wife wazs ressonably .
te be expected. The tribunal 4id not deal with that point 'and
accordingly both -in that regard and in respact of the matter
dealt with in pavagraph 6 above the decision of the tribupal is.
erronecus in law and must be set aslde.

9. I was informed that further information was avallable in this
mage and in the circumstances it is appropriate for ma to refesr
the case to another tribunal for rehearing. The new tribunal
chould dsal with both matters referred to above. In connection

\_/ with the second of these, unreported decision (S55/4/80 was
referred to by Mr- Cagsidy. A copy of that decizion is now
inaluded in the appesl papers. The tribunal should consider also
whether, as contended in thls appeal by M cassidy, the situatien
changed in June 1986 when the claimant cempleted form A2 in vwhich
he 4id not discloge the retirzement panslion, Depanding upon the
tribunal's view it might then be necassary to go on to consider
the guestion of possible diselogure by the claimant in December
1987 on the occasion of the home visit by a visiting officer.
In ralation to what transplred at that visit 1t appears that
matarial additional evidence Aig available. The quagstion of
caugrl connection betwean any failure of disolosure and the
oecurrence of the overpayment will of course also fall to-he
considered should the tribunal reach that stage.- )

+ nd v

16. The alaimant's reprasentative sought te ralme before me the
gquestion of underpayments of bepefit with reference to the
special needs of the olaimant's wife, submitting +¢hat the
ralevant information had heen put before the adfudication efficer
put not taken inte account. However although tha subject of
additienal requirements in respect of special weax and tear of
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clothing was gpecificslly raiged by the claimant in completing
the form &2 dstad 1 June 1986 it is not oleer that that matter
wag rajsed earlier and the subject of a nesed for axtra baths by
the claimant's wife was not specifically ralsed even oh that
form. 1L these matters ace geparately raized on behalf of . the
glaimant with the Departmant by way of review before the new
tribunal hearing they will not of course Form any part of their
consideration in amaling with the present appeal. 1€ nok,
however, the tribunal - will require to bear in mind the
LTimitations upen ruking acoount of guch matters indicated in
reported decision R{SB) 10/83, paragreph 19, s.rrfllacuy approved
vy the Court of Appesl), in Commock the chiaf Adjudication
ngiaaridaé!é%eﬁ on 1 December 1987, now Faportad as the EppencLx
ko R{SE s g , )

»

\_J 11, The appeal of the glaimant is allowed.

(signed) o @ Mitchell
V. commizgioner
pate: § Juhe 1991




