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SOCIAL SECURITY ADMINISTRATION ACT 1992

APPEAL TO THE COMMISSIONER FROM A DECISION OF A SOCIAL SECURITY 

APPEAL TRIBUNAL UPON A QUESTION OF LAW

DECISION OF DEPUTY SOCIAL SECURITY COMMISSIONER

1. The decision of the Social Security Appeal Tribunal dated 5 August 1991 is erroneous in law. I set it aside and direct that the appeal be heard again by a differently constituted tribunal. 

2. The claimant appeals with leave of the chairman against the tribunal’s decision that he is entitled to income support from the first benefit pay day in May 1990. 

3. The circumstances of the appeal are that on 22 March 1991 the claimant lodged a claim for income support on a Department of Social Security form A1. Part 13 of that form is headed “other information” and in that part the claimant stated “please treat this claim as made on first date of entitlement and backdate accordingly.” He stated to the local office of the Department of Social Security that on 9 May 1990 he had posted a letter to the local office claiming income support. He produced to the local office and subsequently to the appeal tribunal a copy of the letter. I do not know if the claimant’s evidence is that the copy is a manuscript copy or a photostat copy made by him when the original letter was posted, or is a manuscript copy made subsequent to posting from his recollection of what had been posted. The adjudication officer awarded income support from 22 March 1991 but refused benefit for any earlier date because the Department had no record of the receipt of a letter of 9 May 1990 from the claimant or of any enquiries from him before 22 March 1991 about his entitlement to income support. The claimant appealed to the tribunal against that decision. 

4. The tribunal which heard the appeal on 5 August 1991 decided that:- 

“The tribunal allow the appeal from the first pay day in May 1990.” 

The findings in fact were: 

“The appellant had called at the Department approximately on 2 May and completed an A169 caller slip. This had been followed up by a letter composed by Mr Craig, Welfare Rights Officer and signed by the appellant and sent to the Department requesting an assessment. No action appeared to have taken place on either document.”. 

The reasons for the decision were: 

“Having considered all the evidence before them the tribunal accept the evidence of Mr Devlin and Mr Craig that a letter was sent to the Department requesting an assessment and that Mr Devlin had called at the Department and completed form A169 on the first week of May. In these circumstances the tribunal concluded that a request was made on the first week of May for an assessment of the appellant’s income.” 

5. (a) It is now submitted for the claimant that his evidence that he made numerous enquiries to the Department of Social Security about income support before May 1990 had not been recorded by the tribunal, the tribunal had given no reason for restricting backdating of benefit to May 1990 and his representative had submitted [to the tribunal] that he had good cause for the delay in claiming because the Department had failed to advise him about income support. 

(b) The adjudication officer now concerned with the appeal submits that the matter should be remitted to a fresh tribunal for rehearing because the tribunal decision of 5 August 1991 is erroneous in law by reason of the tribunal’s failure to make findings in fact relevant to the issue of the claimant’s good cause for delay in claiming in the period prior to May 1990 and its failure to give the reasons for limiting its award to the period beginning with the first benefit pay day in May 1990. 

6. As far as I can see the issue of the claimant’s entitlement to income support for any period before May 1990 was not clearly raised with the adjudication officer when income support was claimed in March 1991. There was nothing in the papers put to the tribunal in advance of the hearing which would have alerted them to the possibility that the letter of 9 May 1990 was not the earliest circumstance on which the claimant based his argument. The pre-May 1990 issue was, therefore, new to the tribunal on the day of the hearing and I would not be prepared, on the material before me, to say, that the tribunal’s decision is wrong in law because of its failure to address that issue. The claimant’s statement, recorded in box 1 of the form AT3, that he had attended the Department on more than one occasion may be an averment of pre-May 1990 enquiries. However, there is no need for me to go further into that matter because the case will have to be reheard for other reasons. 

7. The tribunal has erred in law because it has failed to consider the applicability of section 7 of the Interpretation Act 1978, has not considered all of the questions which arise under regulation 19(2) of the Social Security (Claims and Payments) Regulations 1987 and has not considered the full implication of its own findings in fact. 

Interpretation Act 1978 

8. (a) Section 7 of the Interpretation Act provides – 

“Where an Act authorises or requires any document to be served by post (whether the expression “serve” or the expression “give” or “send” or any other expression is used) then, unless the contrary intention appears, the service is deemed to be effected by properly addressing, pre-paying and posting a letter containing the document and, unless the contrary is proved, to have been effected at the time at which the letter would be delivered in the ordinary course of post.” 

Section 23(1) of the same Act provides: 

“The provisions of this Act, except sections 1 to 3 and 4(b), apply, so far as applicable and unless the contrary intention appears, to subordinate legislation made after the commencement of this Act and, to the extent specified in part II of schedule II, to subordinate legislation made before the commencement of this Act, as they apply to Acts.” 

Regulation 4(6) of the Social Security (Claims and Payments) Regulations provides: 

“Every claim shall be delivered or sent to an appropriate office, ......”. 

A claim for a social security benefit is, therefore, a document authorised by an Act to be served by post and which is presumed to have been served (or delivered) in ordinary course of post unless it is proved not to have been so delivered. 

(b) The claimant’s evidence that he had posted the letter of 9 May 1990 therefore raised two issues for the tribunal viz: 

(i) did the tribunal accept on the balance of probabilities that the letter had been posted as averred and; 

(ii) if it was posted was the presumption of delivery rebutted, on the balance of probabilities, by the adjudication officer. 

Clearly the tribunal accepted, as it was entitled to do, the claimant’s evidence that he had posted the letter. However, in the chairman’s note of evidence reference is made to the summary of facts in the form AT2. That summary includes the statement that there was no record of the letter in question having been received in the Department. It was incumbent on the tribunal to consider that, seek clarification from the presenting officer as to whether receipt of the letter was positively denied and come to a reasoned conclusion as to whether or not the presumption of delivery had been rebutted. If the presumption had not been rebutted, matters had to proceed on the assumption that the letter had in fact been delivered. The effect of that on the claimant’s entitlement to benefit I shall deal with later. 

The implication of the Tribunal’s Findings in Fact 

9. (a) Although the tribunal does not seem, on the face of the AT3, to have considered the effect of the Interpretation Act, in addition to finding in fact that the letter had been posted and had been preceded by the claimant’s completion of a caller slip in the local office on 2 May 1990, it stated in Box 2 that neither document seemed to have been acted upon. That implies that the tribunal was satisfied that each document was at some point in the local office because the tribunal could not have expected the local office to act upon something which it never had. 

(b) If for any reason, including the application of the Interpretation Act, the tribunal was satisfied that there had been in the hands of the Department at any time either the letter of 9 May 1990 or a caller slip which indicated a desire to claim income support, there was for the Secretary of State a question as to whether either of those documents was a sufficient claim for the purposes of regulation 4(1) of the Claims and Payment’s Regulations or a defective claim which could be corrected under regulation 4(7) The tribunal should, therefore, before arriving at a decision, have referred that question to the Secretary of State. 

(c) If the result of referring that question to the Secretary of State had been that he accepted either the letter or the caller slip as a claim, or a defective claim subsequently validated by the form A1 lodged on 22 March 1991, the claimant was under no necessity to plead regulation 19(2) in respect of any period from the date of that claim until 22 March 1991. 

(d) The tribunal’s failure to recognise the significance of its finding that there was in the hands of the Department a claim or a curable defective claim is an error in law. Alternatively, the tribunal’s decisions lack of clarity as to whether the tribunal did or did not think that there was anything which could amount to a claim in the hands of the Department at any time is an error in law. 

Regulation 19(2), Social Security (Claims and Payments) Regulations 1987 

10. Irrespective of the foregoing there has been a failure on the tribunal’s part to address all the issues which arise under regulation 19(2) which provides 

“Where the claimant proves that there was good cause, throughout the period from the expiry of the prescribed time for making the claim, for the failure to claim a benefit.......”. 

While the tribunal has pronounced itself as satisfied that the claimant had in May 1991 good cause for not lodging the claim which was eventually treated as made on 22 March 1991, it has not in the terms of its decision stated that it had determined that there had been continuous good cause from May 1990 to 22 March 1991. Further, although regulation 19(2) specifically puts the onus of proving continuous good cause on the claimant, it is not evident from the face of the AT3 that the claimant was required by the tribunal to demonstrate what steps he took from May 1990 to March 1991 to follow up the enquiries which he claimed to have made in May 1990 and there is nothing to show how the tribunal dealt with the adjudication officer’s submission that the claimant had made no enquiries about the letter of 9 May 1990 before 22 March 1990. Without having satisfied itself that the claimant did follow up his May 1990 enquiries the tribunal would not have been entitled to state in its decision that good cause had been continuous from May 1990 to March 1991 even if it had done, so. Both the failure to go state and the failure to demonstrate that the matter was considered are errors in law. 

11. For the foregoing reasons the tribunal’s decision has to be set aside. It is not expedient that I should deal with the issues of fact which are consequently at large again. The tribunal to which the appeal is now remitted for rehearing will have to consider and make findings in fact on the following matters: 

(i) Did the claimant make any enquiries about income support prior to May 1990 and, if so, when? Even if that issue was not raised with the tribunal of 5 August 1991, it clearly is at large now. 

(ii) Did the claimant, in May 1990, complete a caller slip which might have been treated as a claim or a curable defective claim by the Secretary of State? If so, the question of whether the caller slip is to be regarded as a claim or a defective claim cured by the claim of 22 March 1991 should be referred to the Secretary of State. 

(iii) Was a letter of 19 May 1990 by the claimant delivered to the appropriate local office of DSB or is it presumed by virtue of section 7 of the Interpretation Act 1978 to have been delivered there by post. If either is the case there should be referred to the Secretary of State the question of whether the letter can be treated as a claim or a defective claim cured by the claim of 22 March 1991. 

(iv) If it can not be established that there was a claim or anything which could be treated as a claim in May 1990 did the claimant make enquiries in the local office of DSS at that time and did he post a letter dated 9 May 1990 to the local office and what further enquiries about that letter and about his entitlement to income support did he make from May 1990 until 22 March 1991? 

In the light of the answers to those questions the new tribunal should draw conclusions as to whether” 

(a) a claim was made or is to be treated as made in May 1990. 

(b) whether there was continuous good cause from any date prior to May 1990 until any claim in May 1990 for delay in claiming. 

(c) if no claim was made or is to be treated by the Secretary of State as made in May 1990 was there continuous good cause for further delay in claiming from May 1990 to 22 March 1991 and was that good cause continuous with good cause established prior to May 1990. 

12. The claimant’s appeal succeeds and the case is to be reheard as directed in paragraph 1 above. 

(Signed) R J C Angus 

Deputy Commissioner 

Date: 21 December 1992 

