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1. My decision is  that the decision of the social security appeal tribunal, given at Glasgow on (unclear) 1995 is erroneous on a point of law. I set it aside. Under reference to the facts set out in paragraphs 3 to 8 and 10 I make the following decision:-​

"The appeal is allowed. The decision of the adjudication officer appealed to the tribunal is erroneous in law and is of no effect."

2. This case came before me at an oral hearing on 5 December 1996. The claimant was represented by Mr Orr of the City of Glasgow Council. The adjudication officer was represented by Mr Neilson of the Office of the Secretary for Scotland.

3. This case has a somewhat complicated history. Briefly invalid care allowance was awarded from and including; 15 May 1989. An adjudication officer on 25 March 1994 reviewed the awarding decision. The review decision is recorded at page 39 of the bundle. Thereafter that review decision was further reviewed on 30 March 1994 upon the basis that it was based on a mistake as to material fact. The decision. of 30 March 1994 is recorded at page 41. In that decision it was decided that there was a recoverable overpayment from the claimant amounting to £1,625.

4. The claimant appealed against the decision of 30 March 1994. I refer to the letter on page 42 of the bundle.

5. A social security appeal tribunal heard that appeal on 1 November 1994. At that hearing the signed versions of the decisions recorded at pages 39 and 41, of the bundle were not before the tribunal. The tribunal were presented with unsigned. copies ref the decisions.

6. In relation to the appeal the tribunal of 1 November 1994 made the following decision:-​

"Appeal allowed. The Secretary of State is not entitled to recover any Invalid Care Allowance from claimant for the period from 14.4.91 to 11.4.92 (both. dates included)."

The basis upon which that Tribunal reached their decision was as follows:-

"Whether because of some Departmental policy which is erroneous in law or for any other reason, the Tribunal had no doubt at all that the Adjudication officer had totally failed to discharge the onus of proof, had totally failed to prove that any valid review decision hard taken place and therefore had totally failed to establish any entitlement to recovery of the alleged overpayment."

It can thus be seen that the Tribunal determined the case upon the basis of a failure on the part of the adjudication officer to prove that a review had taken place. It is clear that this matter was canvassed in hearing. 1 refer to the Chairman's note of evidence where it is recorded that the presenting officer said:-


“He said that if the tribunal wished to see further papers, it could adjourn for that purpose although he was not requesting an adjournment."

7. Following upon that decision an adjudication officer on 14 December 1994 purported to review the awarding decision of 15 May 1989. The revised decision included a statement that there was a recoverable overpayment of £1,593.75 from the claim‑nt. That decision is recorded at page 50 of the bundle.

8. The claimant appealed against this decision. His appeal was heard on 6 July 1995. The decision was in tie following terms:-

"To uphold the AO’s decision of 14.12.94 that an overpayment of benefit from 14.4.91 to 5.4.92 in the sum of £1593.75 was made and is recoverable."

9. The findings of the Tribunal on questions of fact material to their decision, were as follows:-​

"Tribunal of 1.11.94 decided that Secretary of State was not entitled to recover as review decisions were a nullity in that original Documents were not before them. This in turn re‑instates original decision awarding ICA as the operative decision  (15.5.89). This decision was reviewed on 14.12.94 and notified to claimant on 30.1.95. Appeal lodged on 14.2.95. Tribunal decision of 1.11.94 is not res judicata in the sense that it disposed of the question of overpayment. It did not as it held the reasons for finding for the appellant were that review decisions of 25.3.94 and 30.3.94 were nullities. The operative decision was that 15.5.89, which is then reviewed on 14.12.94. This was a valid review based on information received by AO following receipt of contribution record at ICA Unit. AP14 tax deduction card revealed claimant was employed by Strathonie Bar from 8.4.91 to 16.7.93. This employment is accepted as fact as is the non disclosure by the claimant of this fact. We find the review decisions of 25.3.94 and 30.3.94 to be nullities and accept the view of the tribunal of 1.11.94. We find the review decision under appeal to be that of 14.12.94 which reviewed lice operative decision of 15.5.89 in the light of a change in circumstances brought to the attention of the AO. We find the AO correctly reviewed and is entitled to recover the overpayment as there was non‑disclosure by the claimant of his working."

The reasons given for their decision were as follows:-

"Previous tribunal of 1.11.94 found Secretary of State not entitled to recover overpayment (Box  ) because the review "decisions were not produced" and the result was that the decision before them was a nullity. In our view this did not render the matter of recovery to be "res judicata". The present appeal is against the review decision of 15.5.89 awarding benefit. The claimant worked in the relevant period and did not disclose this change of circumstance to the relevant authority. The overpayment calculation takes into account the variation in the allowable limit of earnings in the period. There is only one review decision outstanding and valid and that is the one of 14.12.94 and this is now upheld."

10. It should be noted that according to the schedule of evidence at page A, of the bundle the signed review decisions of 25 March and 30 March 1994 recorded at pages 39 and 41 of the bundle were before the tribunal against whose decision this appeal is taken.

11. I heard oral argument on the appeal. Having heard argument I am satisfied that the tribunal erred in law in holding that the review decisions of 25 March, and 30 March 1994 were nullities. There were before them the ex facie valid review decisions referred to in paragraph 10 and in these circumstances there is no proper basis for a holding that these decisions were nullities. It was accepted by Mr Neilson that unless these 2 review decisions were null and of no effect it was not possible for the adjudication officer in carrying out his review in December 1994 to review the awarding decision which was made in 1989. Mr Neilson also submitted that the last sentence of the reasons namely:-

"There is only one review decision outstanding and valid and that it is the one of 14.12.94 and this is now upheld."

is wrong. I accept that submission.

12. I also consider that the tribunal erred. when they say, in the context of their finding that the review decisions of 25 March and 30 March 1994 were nullities; that they accept the view of the tribunal of 1 November 1994. Although in the last sentence of their reasons, recorded at page 48 the tribunal of 1 November 1994 said:-


" 
the tribunal had no doubt that the result was that the decision before them was a nullity, and that as the onus of proof had not been discharged it followed that the Secretary of State had no right of recovery."

that statement in respect of a, nullity was obiter. The basis upon which the decision of the tribunal of 1 November 1994 was made was that they took the view that the onus of proof had not been discharged. There is clearly a world of difference between deciding that a review has not been proved and an assertion that a review is a nullity. As the initial tribunal's decision was upon the former basis there is no question of the review decisions in March 1994 being nullities particularly as there were signed copies of them before the tribunal against whom this appeal is taken.

13. For the avoidance of doubt nothing contained in this decision should be regarded as an expression of view on my part as to whether there was any error in law contained in tribunal decision of 1 November 1994. That decision was not the subject of appeal to the Commissioner.

14. The appeal succeeds.

(signed)

D J MAY

Date: 16 (unclear)

