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1. This claimant’s appeal succeeds, 1 hold the appeal tribunal dezision dated 3 Navember
- 1993 to be erronieons in point of law and accordingly set it aside. Irefer the case to the tobunal
for determination afresh in light of the goidance which follows.

2. In May 1992 the claimant scuphi a disability living allowsnee The claim form rajsed
issues concerning only the mobility component. An adjudicztion officer determined wthat no avward
should be made but, on a review, another adjudication offiser determined that the claimant was
entitied to the lower rate of the mobility component. It was only againg: the review decision that
a tight of appal arose and the olaimant cxercised that right. The grounds of appeal make it fairly
clear that she was seeking only an increase in the rate of tie allowance - that is from the lower
io the higher rate of the mebility component. The review ceeision seens to have bezn made in
April 1993, The submission to he tribunal was prepared some three months later. T rioted thar
the claimant had not sought any care needs. I observe that stme of the inervening
correspondence might have been otherwise interpreted bur since nothing turns upon that in te
evenr I szy na mote sbout i other fhan 1o remind the adjudication suthorities of what I said upon
the duties of adjudication officers i CSDLA/L9/94.

i 3. When the case came before the tribunal ic was clear that the 6l imant was segking both
the higher rate mobility component and also a care componeat, The tritunal refused wo interfere
with the then existing awsrd and refissed the appeal. They 'nade a cormendably full racord of
the evidence before them, their findings of fact and fheir reasons. The olaimant sooght and wag
refused leave by the chalrman. Subsequently, and not least in the light of the decision by the
Huouse of Lords jn Mallinson (4p) v Secretary of State for Sociad Security I granted leave, The
adjudication officer now concerned supports the appeal In & spbradssion which ! have found to
be of considerable assistance,

4, The claimant proponed three grounds of appeal. For the reasoms fully set out by the
adjudicarien officer now concerned, none of these is fruly a point of law in crificism of the
wibunal decision. X should therefore emphasise that I can cnly interfars with that decision i I
am first satisfied that the tribunal applied incorrect law, applied correct law incorrecty, or fafled
o give any party's case a fair hearing and consideration. None of the grounds of appea! raises
any issue within those parsmeters. Thus medical assessments, Tight or wrong and medical
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records, up 1o or out of date, are matters beyond the control of the triburial and so whether such
cridcisms are sound or not catmot defrach from their decision. The trfbunal are entitled 1o
deiermine w0 teject evidence if they explain why they did se. This tribunal did that, ‘Whether
they were right or wrong, In an absolits gense, {0 do sa is aeither here nor there. Owe of the
reasons of having cases determined by tribunals is so that, a1 a ind of jury, ihey can assess the
soundness of the evidetice put before thetn whether by a claimant or an adjudication officer. |
have ng jurisdiction to interfare with, their views about the refiability of evidence. This tribumal,
a8 the adjudication officer now concerned has carefirlly pointed out, previded such expianation
. d% was Tequisite, _ _ o o o

5. There is ooz matter, within the grounds of appeal, with which 1 should also specifically

deal. Thet is the delay in responding to the claimant's recuest for leiwve of the chairman fo

appesl to the Commissioner, Onee again that is not, stictly, an error o law on the part of the

wibunal in their actual decision and so of itself does not mssist the ¢laimant in her Appeal.

Mureover, I have no jurisdiction over the administration of the tribunal being only copcerned,

as already indicated, with the legal soundness of their derigion. Nonetaeleas, T nots from the

- papers that the ¢laimant sought leave fo appeal in a letter daed 3 and received by the Tribunal

' Cffice on 11 November 1993. As it happened, the tribunal bad st on the former date although

thelr decision was not sipned until 30 Novamber 1993 nor isgued until 13 December 1993, No

doubt part of that delay was due to chafrman®s careful and full setting out of the evidence,

findings and reasons, The decision was intiraated fo pariies on 13 Decernber 1993, Whatever

the reason, the letier of 3 November 1993 was not sent tp the chairman for consideration unsit

4 July 1994, She dealt with it on 7 July &nd on 16 July the claimart was told that she hart

refused] leave, o appeal. I can well upderstand the claimeut’s conzern. I regard it as

repreheasible that an applicarion for leave to appeal should remain without action for seven

months, Iam awgte, unforiunately, that there have been z wamber of shnilar delays and whilst

in other decisions I have equally commented thersupon, I have to repeat that T have no

Jurisdiction over the tribunal’s administration. That is 2 matter which, if it is to be taken up
furtier, will require to be taken up with thar organisation,

6. Tiring, now, to the real issuss in the case before me, the adjudicarion officer has made
two criticisms in law of the tribunal decision, both of which | aceept, Oue of them stéms from
the House of Lords decision in Mallinson and, it having been issued a'ter their decision was
signed, that doss rot import any eritictsm of the irbunal.

N
IE: .

7 The first point concerns the quelification for the lowest rate of the rare componans,
namely the quastion of the claimant’s ability, given the materials, to pripare a main meal for
herzelf as preseribed in section 72(1)(2)(i) of the Social Security Contribitions and Benefits Act
1992, Ttis familiarly known as "the cooking test”. The twibonal held that the claimant could
prepae 4 cooked mea]l for hetgelf. They made thet 2 finding of faxt  However, as the
adjudicadon officer now concerned has pointed out e evidence befere them was thar the
claimant was sufficiently without sight 85 to he registersd blind. It wes said, indeed, in the
gvidence that she had -

".. mot enoked for 8 years because of the problems with her eyesight.
The pazsaze contines -

"sha couldn’t chop 4 vegetable or stand at a cooker.™
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The attar seems 1o be related 1¢ a condition of vertign, The findings of fict go on to record that
the elaimant wis on the blind register end was receiving trestnent for her verige.  There was
evidente thet the ¢laimant alsy suffered from epilepsy. The tibunal, &5 they were entitled 1 do,
found the evidence sbout that and in particular the epilepsy and her fils to be confusing and
conflicting, However, in my judgment, they du not adequasely explain why they rejected the
evidence about vertigo nor have they explained why, if it was the case a8 ¥, sppears to have been,
they held hat that did not affect her abiliey to prepare 2 main meal, Had that been al] to the
mater I might lave taken the view that such, a crideism was venal. Hut then, when it comes to
. the question of the claimant’s sight they comment, no doube conrectly, that although onthe blind . . . . .
register the claimeant -

“.. is not blind but partally ighed. "

They go ¢n to explain why certain needs, in the way of selecting elothes, running & bath and ihe
like are rejected by them as producing a requirement for atention, under the care needs
provisions, dud thelr explapation of that is sufficient in Iaw. But when i: comes to preparing a

. main meal the nead for precise sight is obviously greater than pelecting clcthes, where touch may
be used and runming 2 bath, where the position of the taps may, as the tibunal pointed out, be
memorised. Maoreover the risk of danget is probably gredter in a partially sightad person secking
iv prepare a main meal than from agempring to ren a bath. OF course all may depend upon tha
extent 1o which the sight is partial But it has to be bome in mind, as the &-%unal found, thar this
glaimsnt Bad been on the blind register, according to the evidence, since 1987, 1 do not think
that the tribunal have, therefore, sufficlendy explained why they made a fnding of fact a5 boldly
as -

"She ean prepare 3 cooked meal for herzelf, "

Indeed, strictly, the test has been erronecously applied because in wems ¢ the legislation ir is as
to whether an individoal can or cannot -

".. prépare 2 cooked main meal for herself if he has the ingredients .."

A "main meal” may well involve much more than just 2 "mead”. In fhat respect there are such
4 anciflary acdvities a5 those set owt in paragraphs 10 and 11 of decision CD LA/85/94 - also issued
e after the tribunal’s decision was signed. In this particular case X think iv cight to direct the new
iribunal thar if they have no less evidenee and make no lesz positive findings of faet upon the
matter than did the old tribunal then. the probability is that the test will Fave been satisfied and
50 an award appropriate will require to be made,

8.  So far 22 Mallinson is concerned, the new tribunal will require to Ietermine whether this
claimant, when walking o unfamiliar surroundings, requires some personial service of an active
nature in the way of attention Ln connection with the bodily function of sezing. They will require
to asgess that and then determine whether such attenton, when added n any other artention,
amounts to "frequest aitention throughout the day” so as to asdsfy section 73Q)LYD of the
Conteibutions and Benefits Act in whieh case, of course, the claimant would be entitled to the
middle rate of the care componeny,

9. The adjudication officer now concersied suggests that fhe wibunal have also erred in law
by lailing to explain why the discomfort the ¢laimant suffers dwe to incortinence when walking
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arid which malees her uncomfortable dogs not count when considerizg whether or when she
suffers frot severs discomfort in terms of regulation 12(1)(a)(H) of the Social Securicy (Disability
Living Allowance) Repulations 1991, ‘That provisions expands what is set out as the test for the
higher rate of tise muobility component in section 73 of the Conirfbutiors and Benefits Act. She
submiis, nonetheless, that even‘had the tribunal dons that it would not kave assisted the claimant
becanse ROM) 1/83 iz authority for the wiew thar it mugr be physical pain that is involved rather
thar; dissomfort resulting from having to walk in wet clothing. Having considered the matter,
T do not find paragraph 26 of the decision cited to be authoriy for thar proposition. What was

"In our view .. the words "severe discornfort” relate o matters like pain and

breathlessness thar may be braught on by walking. In decision CM/1/31 (not reported)

the Commissioner expressed the view that reguladion 3{1)Db) [he predecessor to

regulation 17) coniined the description of "virtwally wmable to walk” to conditions in

which walling caused severe discomfort. He suhsequently rijecied this opinion (see

decision R(M) 1/81 =t paragraph 13). While wea considet thet he was right to retract the

s opinion, we nevertheless agree with the view [that "severe discomfort” does not extend

) 1o the screaming attack of an antistic child or a refusal to walk of a child suffering from
Dawn’s Syndrome].”

That passags, 2¢ 4 whole, perstades me rather that if the aciion of walk ng brings on 2 condiden
connected with the walking and which ¢an be described as "severe discoinfort” the reguiation will
be satisfied. Thus the action of walking may bring on discornfort in a kniee because of the effects
of arthrids. Thatdiscomfort would undoubtedly count. It seems to 1ne to be much the same
thing if the action of walling wriggers a release of urine which in twrm causes, in an obvious way,
discomfart. Murh may then depend, therefore, upo fust hew closs is 1@ riggering relationship
betweer the walking and the incontinence. That will be a matter for the new ribunal to consider
und determine and it may be that the claimant would be well advised ty consider whether there
is any medical or other evidence that she can bring to bear to assist them In that martter.

(signed) W M Walleer
Commissioner

Dat: 5 apnin Lags



