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1. My decision is that the decision, of the social security appeal tribunal dated
27 November 1986 was erroneous in point of law and it is set aside. The matter must be
referred to another tribunal.

2. This is an appeal by the claimant against a decision requiring repayment of an amount
said to have been overpaid by reason of the claimant's failure to disclose certain payments
by way of overtime in her part-time employment. The tribunal found that during the period
14 October 1983 and 9 February 1984 the claimant received 266.76 more than the earnings
disclosed and they required repayment of that amount. The amount not disclosed was f
to be overtime earned during the summer holiday period.

3. In my judgment there is in the deci'sion no proper explanation of how the amount of the
overpayment was worked out, and it seems to have been assumed (what may or may not have
been correct) that the amount overpaid must have been equal to the amount undisclosed.
The claimant started drawing a supplementary allowance in September 1983; and assuming
that she did after that date receive payments by way of overtime which she did not disclose
and ought to have disclosed, then the amount of any resulting overpayment can be worked
out only by considering each week's payment separately and calculating by how much it was
larger than it would have been had the undisclosed amount been taken into account. The
aggregate of the amounts may be, but will not necessarily be, the same as the amount of the
payments undisclosed.

4. The claimant's supplementary allowance was arrived at by deducting from her
reckonable requirements her reckonable resources in each week. If the undisclosed overtime
payments represented reckonable resources in any week then the calculation of the
allowance for that week has to be revised, and the excess of the amount awarded over the
revised calculation is the amount of the overpayment in that week. It is thus necessary to
consider each undisclosed payment and to ascertain the week to which it, or any part of it,
is to be attributed as a resource. This turns on the ef feet of regulation 9 of the
Supplementary Benefit (Resources) Regulations 1987. The length of the period to which any
payment is to be attributed is determined pursuant to regulation 9(2)(a) and is likely to prove
to be the same as the length of the period in respect of which it is paid. The actual period
of that length to which it is to be attributed as a resource is determined pursuant to
regulation 9(2)(b) and (c) and is likely to be the period of the above length beginning on the
day on which the amount in question is payable. There is a suggestion in the papers that the
claimant was paid monthly in arrear on the 21st of the month, overtime being paid a further
month in arrear. If one assumes that these represent the dates on which the amounts were

1



payable then it is hard to see how any overtime earned in the summer of 1983 can have been
payable later than 21 October 1983. In fact the length of the periods in respect of which the
various payments. were made and the dates on which they were payavle ought to be
ascertained from the claimant's contract of service. But if there is no clear evidence of the
precise terms it may be right to infer that the way in which payment was in practice made
was the way in which it ought to have been made. This would mean, say that overtime paid
on 21 October 1983 would be treated as a resource for a period beginning on that day, the
length of the period being determined by reference to the (earlier) period in respect of
which it was paid. Where there are two or more payments on the same day there is a
question whether the periods in respect of which they were payable are to be taken as
consecutive or concurrent, a problem considered in the decision of the Court of Appeal in
Chief Supplementary Benefit Officer v Cunningham reported as an Appendix to decision
R(SB) 23/84 and further explained in decision R(SB) ll/85. In my judgment it emerges from
those decisions that unless the various payments arise out of a single event they are to be
treated as payable in respect of concurrent and not consecutive periods. I do not find it
possible to say how this will work out in relation to the facts found by the new tribunal. But
I allow the claimant's appeal.

(Signed) 3 G Monroe
Commissioner
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